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DEPARTMENT  OF  AGRICULTURE 
Food  and  Nutrition  Service 
7  CFR  Part  246 

Special  Supplemental  Food  Program 
for  Women,  Infants  and  Children 

agency:  Food  and  Nutrition  Service, 
U.S.D.A. 

ACTION:  Final  rule. 

SUMMARY:  These  final  regulations  set 
forth  the  requirement  for  the  operation 
of  the  Special  Supplemental  Food 
Program  for  Women,  Infants  and 
Children  (WIC).  The  major  requirements 
include:  standards  for  Program 
administration:  requirements  for 
nutrition  education:  sanctions  for  failure 
to  comply  with  regulatory  requirements: 
an  income  eligibility  limit  for 
participants:  and  an  outreach 
requirement.  These  requirements  are 
intended  to  improve  guidance  to  State 
and  local  agencies  and  service  to 
participants  by  increasing  the  efficiency 
with  which  the  Program  is  administered. 
The  regulations  implement  the 
requirements  of  Pub.  L.  95-627  and 
reinforce  the  Program  goals  of  serving  as 
an  adjunct  to  good  health  care  and  of 
providing  low  income  individuals  with 
nutrition  education  and  supplemental 
foods  to  promote  improved  health. 
EFFECTIVE  DATE:  The  regulations  must 
be  implemented  by  December  30, 1979 
with  the  following  exceptions.  The 
staffing  standard,  and  recordkeeping 
requirements  to  specifically  document 
the  amount  of  funds  expended  for 
nutrition  education,  are  effective 
October  1, 1979.  The  State  Plan 
requirements  must  be  met  in  the  Fiscal 
Year  1980  State  Plan,  except  that  the 
procedure  manual  shall  be  submitted  to 
FNS  for  approval  by  November  15, 1979. 
FNS  shall  provide  written  approval  or 
denial  of  a  completed  procedure  manual 
by  December  15, 1979.  The  sanction 
process  will  not  be  effectuated  until 
October  1, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  R.  Nelson.  Director. 
Supplemental  Food  Programs  Division. 
Food  and  Nutrition  Service.  U.S. 
Department  of  Agriculture,  Washington. 
D.C.  20250  (202)  447-8206. 

SUPPLEMENTAL  INFORMATION:  On 
January  9. 1979,  a  notice  of  proposed 
rulemaking  (44  FR  2114)  was  published 
in  the  Federal  Register  to  revise  the  WIC 
Program  regulations.  The  proposal  was 
based  on  Sec.  3  of  Pub.  L.  95-627  which 
amends  Sec.  17  of  the  Child  Nutrition 
Act  of  1966.  as  well  as  on  public 


participation  in  policy  development 
through  public  hearings,  special 
advisory  panel  meetings,  regional.  State 
and  local  meetings,  and 
recommendations  of  the  National 
Advisory  Council  on  Maternal.  Infant 
and  Fetal  Nutrition.  A  thorough 
understanding  of  the  rationale  for  the 
final  regulations  may  require  reference 
to  the  preamble  of  the  January  9. 1979. 
proposal. 

In  response  to  the  proposed 
rulemaking,  the  Department  received 
672  comment  letters  from  interested 
groups.  Congressional  offices.  State 
agencies,  local  agencies,  government 
offices,  participants  and  the  general 
public.  The  Department  carefully 
analyzed  these  672  letters  which 
contained  thousands  of  comments 
supporting,  opposing,  or  suggesting 
changes  in  sections  of  the  regulations. 
Many  comments  incorporated  several 
subjects  making  it  difficult  to  extract  all 
singular  topics  for  categorization. 
Therefore  all  numbers  of  comments 
relating  to  specific  areas  are 
approximations.  The  substantive 
comments  received  and  the  actions 
taken  by  the  Department  are  discussed 
below. 

General  Purpose  and  Scope  §  246. 1 

No  comments  were  received  on  this 
section  and  the  proposal  has  been 
published  as  final  regulations. 

Definitions  §  246.2 

The  major  change  from  the  proposed 
to  the  final  definitions  is  the 
incorporation  of  the  requirements 
concerning  “competent  professional 
authority,"  “food  costs,”  and 
“nutritional  risk”  into  the  main  body  of 
the  regulations.  The  following 
definitions  w'ere  also  addressed  by 
commenters  who  requested  either 
clarifications  or  revisions: 

“A-90”  and  “A-95"  have  been  defined 
to  clarify  which  circulars  apply  to  the 
Program.  “A-90”  concerns  requirements 
for  the  acquisition  of  computer  systems. 
“A-95"  refers  to  the  Governor’s  review 
of  the  State  Plan.  “A-102”  has  been 
expanded  to  clarify  that  the  OMB 
Circular  establishes  uniform  standards 
for  the  administration  of  grants  to 
federally  recognized  Indian  Tribal 
Governments,  as  well  as  to  State  and 
local  governments. 

"Competent  professional  authority" 
has  been  revised  to  state  only  the 
functions  of  determining  nutritional  risk 
and  prescribing  supplemental  foods.  All 
references  to  professional  qualifications 
for  the  position  have  been  included  in 
§  246.7,  because  some  commenters  were 
confused  by  the  qualifications 


mentioned  in  the  definitions  section  of 
the  proposal. 

"Days”  has  been  defined  to  clarify 
that  the  term  as  used  in  these 
regulations  means  calendar  days  unless 
a  particular  usage  specifies  “working" 
days.  Several  commenters  asked  for 
clarification  of  the  term  because  they 
were  not  certain  about  the  length  of 
some  of  the  processing  standards. 

“Food  costs”  has  been  reduced  in  this 
section  to  a  reference  to  §  246.12, 
Program  costs,  where  the  food  costs  are 
elaborated  upon. 

“Local  agency"  remains  as  proposed 
except  that  it  has  been  clarified  that 
service  agencies  means  "human"  service 
agencies.  The  definition  still  refers  to 
§  246.5  which  indicates  that  health 
services  may  be  provided  directly  by  the 
local  agency  or  through  contract  with  a 
health  agency  or  a  private  physician.  A 
few  commenters  were  confused  and 
thought  that  local  agencies  were 
prohibited  from  subcontracting  for 
health  care. 

“Nutritional  risk"  has  been  completely 
revised  in  this  section  and  now  includes 
the  language  from  Pub.  L.  95-627.  The 
detailed  nutritional  risk  criteria  are  now 
enumerated  in  §  246.7,  Certification, 
where  the  criteria  are  more 
appropriately  included  for  the 
convenience  of  the  certification  staff. 

“Participation"  was  reworded  and  is 
now  defined  as  the  number  of  persons 
who  have  received  supplemental  foods 
or  food  instruments  in  the  reporting 
period.  The  proposal  referred  to  the 
“issuance”  of  food  instruments  and 
commenters  indicated  that  food 
instruments  can  be  printed,  but  never 
received  by  participants. 

Administration  §  246.3 

State  staffing  standards.  Over  340 
comments  w'ere  received  on  State 
staffing  standards.  About  20 
commenters  were  supportive  of  the 
Department's  proposed  staffing 
standards  without  substantial 
modification.  Forty  commenters 
supported  the  idea  of  staffing  standards, 
but  wanted  to  change  the  way  staffing 
levels  were  determined.  Although  some 
commenters  wanted  standards  to  be ' 
based  on  participation,  many  others 
wanted  standards  to  be  based  on  the 
size  of  the  State,  the  number  of  local 
agencies,  projected  rather  than  past 
participation,  and  the  number  of  clinics. 

About  20  commenters  felt  that  the 
staffing  standards  proposed  were  too 
high,  too  costly  and  too  detailed. 
Approximately  20  commenters  felt  that 
State  agencies  should  have  more 
flexibility  to  set  the  actual  staff  levels. 
Nearly  a  dozen  commenters  felt  that 
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FNS  should  not  set  actual  numbers  in 
the  regulations.  Pub.  L.  95-627  requires, 
however,  that  the  Department  set 
standards  in  the  regulations  that  will 
ensure  sufficient  State  agency  staff. 
Further,  it  would  be  difficult  to  impose 
fiscal  sanctions  on  States  if  no  actual 
numbers  were  set,  and  State  agencies 
would  not  know  when  they  had  met  the 
minimum  levels  to  avoid  sanctions. 

About  five  commenters  opposed  any 
staffing  patterns,  especially  since  not  all 
staff  duties  or  positions  were  defined. 
About  ten  commenters  said  that  there 
are  not  enough  administrative  funds  to 
cover  staffing  and  about  ten  other 
commenters  feared  that  enforcing  a 
State  level  staff  requirement  would 
jeopardize  local  agency  funding.  The 
Department  assures  through  the 
administrative  grant  that  State  agencies 
will  have  adequate  funds  for  program 
operations,  including  enough  funds  for 
State  staff. 

The  Department  evaluated  all  of  these 
comments  and  agreed  that  for  some 
States,  especially  Indian  Tribal  State 
agencies,  the  standards  might  be  too 
difficult  to  meet.  Further,  as  pointed  out 
by  about  half  a  dozen  other  commenters, 
the  staffing  levels  in  the  proposed 
regulations  do  not  consider  “economy  of 
scale”  where  larger  State  agencies 
require  less  additional  staff  to  provide 
technical  assistance  to  more  local 
agencies,  because  the  work  product  is 
shared  by  all  the  local  agencies.  As  a 
result  of  these  comments  the  final 
regulations  reduce  the  minimum  number 
of  program  specialists  required  above 
1,500  participants  to  one  full-time  or 
equivalent  for  each  10,000  extra 
participants.  The  Department  is  thereby 
reducing  the  minimum  staffing  level 
nearly  one-half  from  the  proposed 
regulations.  This  reduction  is  intended 
to  reduce  costs  and  give  States 
flexibility  in  hiring.  Further,  the  final 
regulations  state  that  no  more  than  8 
program  specialists  are  required  at  the 
State  level,  although  a  State  may  choose 
to  hire  more  staff. 

About  six  commenters  wanted  the 
term  “program  specialist”  defined.  The 
Department  is  reluctant  to  define 
program  specialist  because  program 
duties  of  such  nonclerical  staff  vary 
widely  from  State  agency  to  State 
agency  or  within  an  agency.  Program 
specialists  may  be  used  for  technical 
assistance,  monitoring  vendors, 
reviewing  local  agencies,  training, 
nutritional  services,  fiscal  management, 
or  other  duties  as  assigned.  The 
Department  wants  to  give  State  agencies 
as  much  flexibility  in  this  area  as 
possible,  and  therefore  has  not 
specifically  defined  the  term  or 


prescribed  the  functions  of  program 
specialists. 

Under  the  proposed  regulations,  one 
full-time  or  equivalent  administrator 
was  not  required  until  participation 
exceeded  1,500.  No  requirement  for 
smaller  State  agencies  was  set,  because 
the  proposed  regulations  required  a  full¬ 
time  State  WIC  Nutrition  Coordinator 
when  participation  exceeded  500  and 
the  Nutrition  Coordinator’s  duties  could 
include  management  and  review 
functions.  However,  the  Department 
intends  to  assure  that  in  smaller  States, 
a  minimum  of  a  half-time  or  equivalent 
administrator  is  employed  by  the  State 
agency  when  participation  exceeds  500 
monthly.  If  participation  is  less  than  500 
monthly,  the  Department’s  regulations 
allow  States  to  set  the  appropriate 
staffing  level.  Even  in  the  smaller  State 
agencies,  the  requirement  for  a  half-time 
or  equivalent  administrator  can  be  met 
since  the  Department  now  guarantees 
all  State  agencies  a  minimum 
administrative  grant  of  $30,000.  As  a 
corollary  to  that  change  and  in  response 
to  comments,  the  number  of  participants 
which  establish  the  need  for  a  full-time 
or  equivalent  Nutrition  Coordinator  has 
been  changed  to  1,500  as  explained 
further  in  this  section  of  the  preamble. 

The  Department  is  continuing  to  base 
staffing  levels  on  past  participation. 

Some  commenters  suggested  using  State 
size  or  number  of  local  agencies. 
However,  the  number  of  local  agencies 
in  a  State  does  not  indicate  whether  the 
local  agencies  are  all  large  or  small,  nor 
does  it  consider  the  number  of  clinics 
under  the  local  agency.  Participant 
caseload  is  an  overall  indicator  of  these 
factors.  Therefore,  the  Department 
believes  past  participation  is  a  better 
measure  of  the  need  for  staff  than  the 
number  of  local  agencies  or  the  size  of  a 
State. 

The  Department  decided  not  to  use 
projected  participation  as  a  base.  The 
staffing  standards  in  these  regulations 
should  be  regarded  as  minimums.  The 
Department  expects  State  agencies  to 
plan  staffing  levels  for  the  next  fiscal 
year  and  States  must  use  available, 
known  data — past  participation — to 
determine  staffing  minimums.  State 
agencies  must  be  aware  of  their 
projected  participation  as  part  of  their 
overall  planning  and  should  make 
allowances  for  required  staff.  The 
minimum  levels  for  staff,  however, 
should  be  determined  from  past 
participation.  The  Department  can  only 
hold  State  agencies  accountable  for 
meeting  a  staffing  level  based  on  past 
participation.  It  would  not  be  possible  to 
require  State  agencies  to  meet  a  staffing 
level  based  on  a  projected  caseload 


since  the  estimate  may  never  be 
accurate. 

WIC  Nutrition  Coordinator 

About  170  comments  were  received 
on  the  staffing  standards  for  the  State 
WIC  Nutrition  Coordinator. 
Approximately  15  commenters  opposed 
the  standard  of  one  full-time  nutrition 
coordinator  for  a  monthly  caseload  of 
over  500  and  wanted  instead  a  full-time 
or  equivalent  so  that  the  duties  could  be 
divided  among  staff.  A  few  commenters 
also  thought  that  a  full-time  nutritionist 
for  over  500  monthly  participation  was  a 
higher  standard  than  for  a  full-time  or 
equivalent  program  administrator,  and 
therefore  was  unacceptable.  The 
Department  agrees  with  the  comments 
that  a  full-time  nutritionist  is  not 
necessary  when  participation  is  over  500 
and  changed  the  regulations  so  that  a 
full-time  or  equivalent  nutrition 
coordinator  would  be  required  if  the 
monthly  caseload  exceeds  1,500 
participants  and  a  minimum  of  a  half¬ 
time  or  equivalent  nutrition  coordinator 
when  participation  exceeds  500. 

Approximately  30  commenters 
opposed  the  education  and  experience 
requirements  proposed  in  the 
regulations  because  they  were  too 
restrictive  and  would  result  in  capable 
people  with  Bachelor  degrees  being 
denied  positions.  Nearly  20  commenters 
said  that  small  or  rural  States  could  not 
find  or  attract  people  with  the  typ>e  of 
credentials  proposed  in  the  regulations. 
However,  six  commenters  commended 
the  proposed  requirements  and  felt  that 
the  State  WIC  Nutrition  Coordinator 
should  have  extensive  experience  and  a 
graduate  degree. 

The  Department  agrees  that  the 
nutrition  coordinator’s  education  and 
experience  criteria  should  be  less  rigid, 
while  assuring  that  highly  qualified 
persons  will  be  selected.  Therefore,  the 
following  changes  have  been  made  in 
accordance  with  the  commenters’ 
recommendations. 

Approximately  10  commenters 
suggested  that  the  State  WIC  Nutrition 
Coordinator  would  be  qualified  if  a 
registered  dietitian  or  eligible  for 
registration  with  the  American  Dietetic 
Association.  The  Department’s  proposed 
regulations  inadvertently  omitted 
dietitian.  The  final  regulations  correct 
this  omission. 

Approximately  one  dozen 
commenters  wanted  the  education 
requirements  to  be  lower  case  letters  so 
that  slightly  different  names  of  areas  of 
education  would  not  be  precluded.  Some 
colleges  offer  their  degrees  in  fields  of 
education  not  necessarily  listed  in  the 
proposed  regulations,  but  which  are 
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equivalent  to  the  proposed  regulations’ 
list.  Therefore,  the  final  regulations  use 
lower  case  letters  to  describe  the  areas 
of  education  and  state  that  equivalent 
degrees  are  acceptable. 

Approximately  one  dozen 
commenters  suggested  that  the  areas  of 
“human  nutrition”  and/or  “nutrition 
science”  be  added  to  the  list  of  areas  of 
education  for  the  State  WIC  Nutrition 
Coordinator.  The  Department  agrees 
that  adding  these  areas  would 
contribute  to  State  flexibility  in  hiring 
personnel  while  assuring  that  qualified 
candidates  are  selected. 

About  5  commenters  suggested  that 
the  Department  of  Health,  Education, 
and  Welfare  standards  for  Senior  Public 
Health  Nutritionist  be  used  for  the  State 
WIC  Nutrition  Coordinator 
qualifications.  A  Senior  Public  Health 
Nutritionist  must  have  a  degree  in 
nutrition  and  at  least  two  years 
experience  in  the  field  of  nutrition.  Since 
persons  with  these  qualifications  fulfill 
the  basic  goals  to  assure  competent 
staff,  the  Department  has  added  them  to 
the  list  of  potential  candidates  for  State 
WIC  Nutrition  Coordinator. 

Finally,  the  Department  accepted  with 
modification  the  suggestion  from  about 
30  commenters  that  capable  people  with 
Bachelor  degrees  could  qualify  for  the 
State  WIC  Nutrition  Coordinator.  The 
Department  believes  that  to  assure  that 
such  persons  have  the  necessary  skills, 
more  background  experience  should  be 
required.  Therefore,  a  person  with  the 
appropriate  Bachelor’s  degree  could  be 
eligible  provided  the  person  also  has  at 
least  3  years  of  responsibility  as  a 
nutritionist  with  experience  in 
education,  social  service,  maternal  and 
child  health,  public  health,  or  clinical 
dietetics.  Since  graduate  study  is 
important,  one  year  of  comparable 
graduate  study  may  be  substituted  for 
one  year  of  experience. 

An  exception  to  the  qualifications  for 
State  WIC  Nutrition  Coordinator  may  be 
granted  by  FNS  at  the  request  of  the 
State  agency. 

State  Plan  of  Program  Operation  and 
Administration  §  246.4 

Approximately  60  comments  were 
received  concerning  implementation  of 
the  new  State  Plan  requirements.  The 
commenters  felt  that  there  was  not 
sufficient  time  for  States  to  complete  or 
perform  all  or  some  of  the  new 
requirements  this  year.  One-sixth  of 
these  commenters  suggested  that 
implementation  of  the  section  be  waived 
until  the  next  fiscal  year.  Of  primary 
concern  was  the  provision  that  public 
hearings  on  the  State  Plan  be  held  by 
May  31  of  each  year.  The  majority  of 


commenters  felt  that  this  was  an 
unrealistic  requirement  for  preparation 
of  the  1980  State  Plan  and  asked  that 
this  provision  be  waived  until 
development  of  the  1981  State  Plan.  A 
few  commenters  asked  that  the 
submission  of  a  procedure  manual  be  ^ 
waived  until  a  few  months  following 
State  Plan  submission  or  until  next  year. 
The  Department  realizes  that 
implementation  of  the  new  requirements 
may  be  hard  for  some  States;  however. 
Pub.  L.  95-627  mandates  that  the  State 
Plan  contain  the  majority  of  these  new 
requirements  and  mandates  that  public 
hearings  on  the  State  Plan  be  held  in 
order  to  enable  the  public  to  participate 
in  the  development  of  the  State  Plan. 

The  Department  believes  that  all  of  the 
requirements  are  necessary  and  should 
be  implemented  quickly  in  order  to 
improve  the  effectiveness  of  the  State 
Plan  as  a  Program  management  tool. 
Obtaining  public  input  is  an  essential 
component  in  the  development  of  the 
State  Plan  to  assure  responsiveness  to 
our  target  population.  Therefore,  the 
Department  has  decided  not  to  waive 
implementation  of  the  State  Plan 
requirements  or  implementation  of  the 
public  hearing  until  the  next  fiscal  year. 
It  should  be  noted  that  the  purpose  of 
the  public  hearing  is  to  allow  public 
participation  during  the  developmental 
stage  of  the  State  Plan.  Thus,  it  is  not 
necessary  for  States  to  prepare  a  final 
State  Plan  prior  to  the  hearings. 

While  several  commenters  supported 
the  State  Plan  proposal,  a  greater 
number  of  commenters  believed  the 
State  Plan  proposal  to  be  either  too 
specific  or  too  detailed,  or  a  burden  for 
which  additional  staff  would  be 
necessary.  The  majority  of  the  new 
requirements  are  mandated  by  Pub.  L. 
95-^27  and  the  Department  believes  the 
provisions  to  be  an  essential  part  of 
good  Program  management  and  does  not 
believe  them  to  be  excessive. 
Nevertheless,  some  changes  in  this 
section  have  been  made  in  an  attempt  to 
reduce  any  unnecessary  administrative 
burden. 

A  number  of  comments  were  received 
suggesting  minor  changes  in  the 
proposal  in  order  to  improve  the  clarity 
of  the  regulations.  As  a  result  of  these 
comments,  several  paragraphs  in  this 
section  have  been  reordered  or 
reworded. 

Preapplication  Package. — A  number 
of  commenters  supported  the  inclusion 
of  a  preapplication  package  in  the  State 
Plan:  however,  an  equal  number  of 
commenters  opposed  the  submission  of 
such  a  package  as  some  States  already 
provide  potential  local  agencies  with 
guidance  during  the  application  process. 


While  the  Department  realizes  such 
systems  may  already  be  established  in  a 
few  States,  there  is  a  need  for  local 
agencies  to  receive  the  information  in 
the  form  of  a  preapplication  package  in 
order  to  ensure  that  each  local  agency 
submits  sufficient  information  to  the 
State  agency  for  an  accurate  eligibility 
determination.  Any  additional  guidance 
States  might  provide  to  potential  WIC 
sponsors  is  encouraged.  The  expansion 
of  the  Program  and  the  integration  of  a 
variety  of  health-related  agencies  is  of 
concern  to  the  Department.  Therefore,  it 
is  essential  that  material  explaining 
WIC  sponsorship  be  readily  available  to 
potential  agencies. 

Approximately  15  commenters 
opposed  the  inclusion  of  sample 
proposals  for  Program  operations  in 
either  an  urban  or  rural  setting  as  part  of 
the  preapplication  package.  Generally, 
the  commenters  felt  that  such  examples 
would  not  be  of  benefit  as  every  agency 
operates  under  unique  circumstances. 
Instead,  it  was  suggested  that  the 
package  contain  instructions  for 
completing  the  application  form.  Upon 
review,  the  Department  has  decided  to 
delete  the  requirement  for  sample 
proposals  and  has  required  instead 
comprehensive  instructions  for 
completing  the  application  form  as  well 
as  a  listing  of  materials  and  resources 
available  to  aid  the  potential  local 
agency  in  the  application  process. 

Forms. — While  a  Statewide 
certification  form  was  required  by  the 
proposal,  it  was  not  mentioned  as  one  of 
the  forms  to  be  submitted  in  the  State 
Plan.  A  copy  of  this  form  is  now 
required.  If  the  State  agency  utilizes  its 
own  verification  of  certification  form,  a 
copy  of  the  State  verification  of 
certification  form  must  be  submitted. 
This  provision  has  also  been  added  to 
the  State  Plan.  Since  a  local  agency 
application  form  is  required  in  the 
preapplication  package,  it  has  been 
deleted  from  the  list  of  forms  to  be 
submitted  separately  in  the  State  Plan. 

Affirmative  Action  Plan. — 
Approximately  40  commenters  opposed 
the  listing  of  specific  ranking  criteria  for 
the  Affirmative  Action  Plan  and 
opposed  the  guidance  language 
concerning  such  ranking  in  the  proposal. 
A  majority  of  these  commenters 
preferred  the  language  in  the  regulations 
issued  under  Pub.  L.  94-105.  Several 
commenters  felt  such  guidance  might 
have  been  of  benefit  at  the  beginning  of 
the  Program,  but  felt  the  guidance  was 
no  longer  necessary  as  all  States  had 
already  established  and  been  working 
with  ranking  systems  for  some  time.  In 
contrast,  approximately  five 
commenters  recommended  that  the 
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Department  set  a  standard  for  more 
uniform  ranking  methods. 

The  Department  has  attempted  to  list 
all  criteria  and  guidance  relevant  to 
determining  rankings  of  areas  and 
special  population  groups  according  to 
need  and  believes  the  specifications  will 
lead  to  more  uniform  and  appropriate 
usage  of  statistics  in  the  development  of 
Affirmative  Action  Plans.  The 
Department  believes  it  is  crucial  for 
States  to  develop  accurate  rankings  in 
order  to  ensure  that  funds  go  to  the  most 
needy  areas  or  members  of  populations, 
particularly  during  a  period  when 
increased  funds  are  available  for 
Program  expansion.  Thus,  this  portion  of 
the  proposal  has  been  retained.  - 
However,  some  changes  have  been 
made  in  the  list  of  ranking  criteria  and  it 
has  been  clarified  that  not  all  criteria 
listed  need  be  used  by  the  State  agency 
when  ranking  areas  or  populations. 

Approximately  25  commenters  stated 
that  the  criteria  listed  for  use  in  the 
Affirmative  Action  Plan  were  either  too 
limited  and/or  recommended  the 
inclusion  of  other  criteria.  The 
Department  has  decided  to  include  fetal 
mortality  rate  and  perinatal  mortality 
rate  as  indicators  of  need  in  the 
Affirmative  Action  Plan. 

Approximately  20  commenters 
expressed  concern  over  the 
appropriateness  or  reliability  of  certain 
ranking  criteria  listed  in  the  proposal. 
Most  of  these  commenters  objected  to 
the  use  of  Apgar  scores  as  they  believed 
the  score  to  be  a  measure  of  the  success 
of  delivery  rather  than  a  measure  of 
nutritional  need.  The  Commenters  also 
felt  that  data  for  the  Apgar  score  was 
subjective  and  not  always  available. 
Therefore,  the  Department  has  decided 
to  delete  this  criterion.  Other 
commenters  objected  to  the  use  of 
incidence  of  prenatal  care  as  they  felt  it 
was  not  sufficiently  defined.  This 
incidence  refers  to  such  criteria  as  the 
ratio  of  obstetricians  to  population.  The 
Department  and  some  State  agencies 
believe  measures  of  this  sort  to  be 
indicators  of  need,  and  thus  the 
Department  has  decided  to  retain  this 
provision  as  well  as  the  incidence  of 
pediatric  care  to  allow  those  State 
agencies  which  have  access  to  this  data 
the  option  of  using  it.  However,  the 
criteria  will  read  as  the  prevalence  of 
insufficient  prenatal  or  pediatric  care. 

About  10  commenters  were  confused 
as  to  whether  the  specified  criteria  were 
statistics  that  were  required  to  be 
utilized  when  formulating  an 
Affirmative  Action  Plan  or  whether  the 
criteria  constituted  a  list  of  possible 
criteria  to  be  used.  The  Department  has 
clarified  that  State  agencies  are  not 


required  to  use  all  of  these  criteria;  but 
they  must  use  both  a  health  and  an 
economic  indicator  and  may  not  use 
health  criteria  other  than  those  which 
are  listed  in  the  regulations.  The  State 
agency  must  use  the  percentage  of 
population  below  poverty  levels.  The 
specific  income  indicator  used  must  be 
between  100%  and  200%  of  a  poverty 
level.  State  agencies  may  use  a 
combination  of  poverty  levels  that  are  in 
the  specified  rapge  and  may  use  other 
economic  indicators  in  conjunction  with 
poverty  levels.  The  Slate  agency  may 
use  a  combination  of  the  specified 
health  indicators. 

Approximately  15  commenters 
opposed  having  to  submit  the  actual 
data  used  in  the  Affirmative  Action 
Plan.  Most  of  these  commenters 
maintained  that  the  data  should  be  kept 
on  file  at  the  State  agency  for  review  by 
FNS  and  the  public  as  inclusion  of  such 
data  in  the  State  Plan  would  be 
burdensome  and  would  require  a  great 
deal  of  unnecessary  paperwork.  The 
Department  has  decided  to  require  that 
only  the  sources  and  dates  of  the  data 
used  be  submitted  with  the  State  Plan. 
The  actual  data  must  be  kept  on  file  at 
the  State  agency  for  review  by  the 
public. 

About  10  commenters  objected  to 
having  to  identify  potential  local 
agencies  in  the  neediest  one-third  of  all 
areas  unserved  or  partially  served  and 
to  encourage  these  agencies  to 
implement  or  expand  Program  services 
in  the  State.  The  commenters  believed 
such  encouragement  would  be  a  useless 
requirement  and  would  create  false 
expectations  that  could  not  be  fulfilled. 
The  Department  understands  that  this 
provision  may  create  some  problems: 
however.  Pub.  L.  95-627  mandates  that 
this  procedure  be  required  in  the  State 
Plan.  In  order  to  minimize  the  length  of 
start-up  time,  the  Department  believes 
States  should  be  ready  to  initiate  and 
expand  services.  The  Department  views 
the  State  Plan  as  a  planning  document; 
and.  thus,  the  provision  for  identification 
of  the  neediest  areas  is  retained.  The 
requirement  for  an  estimate  of  the 
number  of  potentially  eligible  persons  in 
each  area  has  been  placed  in  the 
Affirmative  Action  Plan  portion  of  the 
State  Plan  in  order  to  clarify  the 
provision. 

Dual  Participation. — Section  246.7 
requires  that  when  a  WIC  Program  local 
agency  serves  the  same  area  as  a 
Commodity  Supplemental  Food  Program 
(CSFP)  or  an  Indian  State  agency,  the 
State  agency  and  the  CSFP  or  Indian 
State  agency  must  agree  to  a  plan  for  the 
detection  and  prevention  of  dual 
participation.  The  State  Plan  section  of 


the  regulations  has  been  changed  to 
require  that  a  copy  of  this  agreement  be 
submitted  in  the  State  Plan.  This  will 
give  FNS  the  opportunity  to  review  the 
intended  procedures  prior  to 
implementation. 

Procedure  Manual. — Approximately 
10  commenters  supported  the  inclusion 
of  a  procedure  manual  in  the  State  Plan; 
however,  almost  20  commenters 
opposed  submission  of  the  procedure 
manual  with  the  State  Plan  as  they  felt 
time  was  needed  to  modify  the  manual 
once  the  State  Plan  had  been  approved. 
Recommendations  included  submission 
within  either  45  or  60  days  of  State  Plan 
approval.  Pub.  L.  95-627  requires  that 
the  manual  be  a  part  of  the  State  Plan.  > 
The  provision  that  the  manual  be 
submitted  as  a  part  of  the  State  Plan 
must  therefore  be  retained. 

Nevertheless,  the  Department  does  feel 
that  additional  time  may  be  necessary 
to  prepare  a  procedure  manual  this  year. 
Thus,  the  manual  need  not  be  submitted 
until  November  15  for  the  fiscal  year 
1980  State  Plan.  The  Department  has 
also  decided  to  require  that  the 
procedure  manual  be  disseminated  to 
local  agencies  and  clinics  within  60  days 
of  State  Plan  approval  so  that  they  may 
receive  assistance  from  the  manual  as 
soon  as  possible. 

An  even  greater  number  of 
commenters  than  those  who  opposed 
the  manual  submission  date  felt  the 
procedure  manual  should  not  include  an 
explanation  of  services  during  migrant 
season.  They  felt  such  a  discussion  did 
not  belong  in  the  manual,  but  in  the 
State  Plan  itself.  Since  assurances  of 
services  for  migrants  in  the  State  is  an 
overall  State  management 
responsibility,  the  Department  has 
agreed  with  the  commenters  and  has 
deleted  this  requirement  from  the 
•manual.  The  requirement  has  been 
placed  under  the  description  of  plans  to 
provide  Program  benefits  to  eligible 
migrant  farmworkers  and  Indians. 

Coordination  with  Special  Counseling 
Services.  Several  commenters  supported 
coordinating  Program  operations  with 
special  counseling  services  and  with 
other  Programs;  however,  an  equal 
number  of  commenters  expressed 
confusion  over  the  term  coordination. 

Many  commenters  felt  this  portion  of  the 
State  Plan  was  a  duplication  of  the 
network  described  under  outreach.  The 
Department  would  like  to  clarify  the 
difference  between  these  requirements. 
Coordination  of  Program  operations 
refers  to  efforts  made  between  programs 
and  services  with  similar  goals  that  will 
enhance  the  flow  of  services  to 
participants.  For  example,  this  might 
include  scheduling  clinic  appointments 
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for  participant  convenience  to  attend 
services  other  than  WIC.  The  outreach 
network  involves  informing  potentially 
eligible  persons  of  the  benefits  and 
availability  of  the  Program.  The 
Department  has  also  added  to  the  list  of 
services  the  Early  and  Periodic 
Screening,  Diagnosis  and  Treatment 
Program. 

Outreach.  The  outreach  portion  of  the 
State  Plan  has  been  revised  to  avoid 
duplication,  clarify  this  part,  and  ease 
some  of  the  requirements  contained  in 
the  proposal.  Approximately  10 
commenters  supported  all  or  parts  of  the 
outreach  requirements;  however,  over 
five  times  as  many  commenters  opposed 
all  or  parts  of  the  outreach  portion  of  the 
State  Plan.  In  general,  the  opposing 
commenters  felt  the  required  outreach 
was  either  unnecessary  or  not  feasible. 
Many  commenters  felt  the  provisions 
called  for  could  only  be  accomplished  if 
additional  funds  and  staff  were 
available.  Most  commenters  preferred 
less  specific  requirements  or 
requirements  geared  toward  high-risk 
individuals,  maintenance  of  caseload,  or 
follow  up  of  participants.  Of  primary 
concern  was  the  fact  that  outreach 
would  be  useless  if  funds  were  not 
available  to  serve  additional  persons 
and  would  create  false  expectations  for 
individuals  in  situations  where  they 
could  not  receive  benefits. 

A  few  conunenters  recommended  that 
media  announcements  occur  more  than 
once  a  year  and  a  few  commenters 
suggested  requiring  bilingual 
announcements  where  appropriate. 

After  reviewing  these  comments  and  the 
general  comments  on  outreach,  the 
Department  has  decided  to  retain  the 
requirement  for  publicizing  the 
availability  of  Program  Benefits  on  an 
annual  basis.  However,  the  Department 
has  also  decided  that  in  cases  where 
maximum  caseload  has  been  reached, 
media  outreach  shall  be  aimed  at  high- 
risk  individuals  and  the  maintenance  of 
caseloads.  Additionally,  the  Department 
has  decided  to  require  bilingual 
announcements  in  areas  where  a 
substantial  number  of  persons  speak  a 
language  other  than  English  so  that 
these  persons  may  be  informed  of  the 
Program  as  well. 

Approximately  10  commenters 
supported  establishment  of  a  referral 
network  while  a  greater  number  of 
commenters  opposed  such  a  system.  The 
proposed  regulations  required  that  Food 
Stamp  offices  furnish  WIC  local 
agencies  with  Food  Stamp  materials.  It 
is  now  required  that  WIC  local  agencies 
request  Food  Stamp  materials  and  make 
such  material  available  to  WIC 
participants  where  appropriate. 


Approximately  45  commenters  stated 
that  they  specifically  opposed  training 
for  outreach  and  referral  sources. 
Approximately  half  of  these  commenters 
felt  the  State  agency  should  ensure  such 
training  and  the  local  agencies  should 
be  responsible  for  the  actual  training. 
Since  State  and/or  local  agencies 
routinely  have  WIC  training  sessions  for 
their  staffs,  the  Department  has  decided 
to  delete  the  requirement  for  training 
referral  sources  and  encourage  State 
and  local  agencies  to  invite  the 
agencies,  offices,  and  organizations  in 
the  network  to  attend  the  regularly 
planned  WIC  workshops  or  training 
sessions. 

Nutrition  Education.  A  few 
commenters  felt  responsibility  for  the 
nutrition  education  portion  of  the  State 
Plan  needed  to  be  shared  with  the  local 
agencies.  The  Department  certainly 
intended  for  States  to  work  with  local 
agencies  and  has  added  a  specific 
provision  that  the  nutrition  education 
portion  of  the  State  Plan  shall  reflect 
local  agency  input. 

Public  Hearings.  Approximately  40 
commenters  supported  the  requirement 
for  a  public  hearing  as  it  would  allow  for 
the  sharing  of  Program  development 
responsibility.  About  10  commenters  felt 
that  more  than  one  public  hearing 
should  be  required  in  different  areas  of 
the  State  to  allow  the  public  to 
participate  to  the  maximum  extent 
possible.  The  Department  has  clarified 
the  fact  that  more  than  one  public 
hearing  may  be  held. 

A  few  commenters  objected  to  having 
to  hold  a  separate  hearing  for  WIC  as  a 
system  already  exists  for  holding 
hearings  on  State  health  plans  pursuant 
to  the  National  Health  Planning  and 
Resources  Development  Act  of  1976 
(Pub.  L.  93-641).  The  commenters  felt  a 
separate  hearing  would  be  a  duplication 
of  effort.  The  Department  encourages 
WIC  hearings  to  be  held  through  this 
system  as  long  as  a  separate  time  is 
reserved  for  discussion  of  the  WIC  State 
Plan. 

The  requirement  that  letters  of 
invitation  be  sent  at  least  30  days  before 
the  hearing  has  been  changed  to  15  days 
as  the  Department  believes  that  15  days 
is  an  adequate  time  period.  In  addition, 
the  notice  in  the  media  must  also  occur 
at  least  15  days  before  the  hearing. 

Selection  of  Local  Agencies  §  246.5 

Preapplication  package. 
Approximately  10  commenters 
supported  the  concept  of  requiring  State 
agencies  to  provide  a  preapplication 
package  to  potential  local  agencies, 
although  as  noted  in  the  State  Plan 
section  some  changes  were 


recommended  in  the  content  of  the  . 
package.  The  Department  believes  a 
preapplication  package  will  assure  all 
potential  local  agencies  equal  access  to 
information  that  must  be  submitted  to 
the  State  agencies  to  determine 
eligibility. 

Application  of  local  agencies.  About 
10  commenters  opposed  the  requirement 
that  subdivisions  of  the  State  agency 
should  submit  written  applications  to 
the  State  agency  if  they  wish  to  operate 
as  a  local  agency  in  the  WIC  Program. 
Even  though  a  local  agency  is  a 
subdivision  of  a  State  agency,  a  State 
may  not  have  sufficient  information  on 
file  to  determine  the  capabilities  of  each 
agency  for  performing  all  Program 
operations  and  to  determine  the 
accessibility  and  acceptability  of  each 
agency  to  the  potential  participants  to 
be  served.  This  requirement  is  being 
retained  to  assure  that  efficient  and 
effective  service  is  provided  to  all 
participants  at  each  local  agency. 

Written  documentation  of  the 
facilities  and  capabilities  of  the  local 
agency  is  also  necessary  to  ensure  that 
the  Slate  agency’s  selection  process 
allows  equitable  evaluation  of  all 
applications,  whether  from  State 
affiliated  or  other  potential  sponsors. 

The  comments  received  reveal  the 
word  "deny”  concerning  applications  is 
not  clear.  For  clarification,  applications 
which  are  not  acceptable  will  be 
disapproved.  Applications  which  are 
submitted  when  there  are  no  funds 
available  shall  be  returned  to  the 
potential  sponsor.  When  funds  become 
available  the  agencies  to  which 
applications  were  previously  returned 
shall  be  advised  to  reapply.  Therefore, 
the  word  “deny”  is  not  used  in  the  final 
regulations. 

Program  initiation  and  expansion. 

The  regulations  state  that  Program 
expansion  must  be  performed  in 
accordance  with  the  Affirmative  Action 
Plan.  However,  the  State  agency  may, 
with  justification,  expand  local  agencies 
in  areas  less  in  need.  Possible 
justifications  include  reasons  such  as 
the  areas  most  in  need  are  serving  all 
those  potentially  eligible,  the  lack  of 
local  agencies  capable  of  handling 
additional  expansion  in  the  neediest 
areas,  or  the  fact  that  the  local  agency  in 
the  less  needy  area  is  serving 
participants  with  a  higher  priority  than 
the  local  agency  in  the  more  needy  area. 

Agreements  With  Local  Agencies  §  246.6 

Signed  Written  Agreement.  The 
proposed  and  final  regulations  state  that 
local  agencies  which  are  subdivisions  of 
the  State  agency  shall  enter  into  a 
signed  written  agreement  with  the  State 
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agency.  Approximately  10  commenters 
opposed  to  this  requirement  felt  these 
agencies  would  be  entering  into  an 
agreement  with  themselves.  However, 
the  Department  feels  these  agreements 
are  necessary  to  clearly  delineate  the 
responsibilities  of  the  State  and  local 
agencies  and  to  provide  a  written  record 
against  which  the  performance  of  the 
local  agency  may  be  measured.  Further, 
as  defined  in  §  246.2.  there  is  a  clear 
distinction,  for  purposes  of  the  Program, 
between  a  local  agency  and  a  State 
agency.  “Local  agency”  is  the  unit 
providing  health  services:  “State 
agency"  is  the  State-level  administrative 
unit.  Prior  to  publication  of  proposed 
rules,  a  number  of  questions  were  raised 
concerning  local  agencies  which  are 
subdivisions  of  State  agencies.  It  was 
felt  that  agreements  in  this  case  were 
also  necessary  to  ensure  that  the 
Program  responsibilities  of  the  local 
agency  were  clearly  specified. 

Therefore,  the  requirement  of  an 
agreement  between  the  State  and  local 
agencies,  even  when  the  local  agency  is 
a  subdivision  of  the  State,  remains  in  the 
regulations. 

Paragraphs  (d)  and  (e)  of  this  section 
have  been  slightly  rewritten  for  the  sake 
of  conformity  of  requirements  for 
contracting  between  health  and  service 
agencies  and  private  physicians. 

.■\  few  comments  were  received 
requesting  clarification  of  w'hen  the 
“cost  of  certification  borne  by  the 
physician  may  be  reimbursed.”  The 
regulations  have  been  revised  to  clarify 
that  certification  must  be  done  by  a 
competent  professional  authority  on  the 
staff  of  the  health  or  human  service 
agency.  However,  physicians  under 
contract  for  provision  of  health  services 
may  perform  tests  necessary  for 
certification  and  refer  the  resultant  data 
to  the  health  or  human  service  agencies. 
In  such  instances,  the  agreement 
between  the  local  agency  and  the 
physician  should  specify  the  costs  for 
which  the  physician  will  be  reimbursed. 
These  would  vary  depending  on  the 
certification  criteria  used  by  State 
agencies. 

Certification  §  246.7 

Requirements.  Approximately  20 
comments  were  received  addressing  the 
deletion  of  the  residency  requirement. 
The  proposed  rules  deleted  the 
residency  requirement  because  of  the 
confusion  that  some  agencies  had  about 
setting  specific  geographic  boundaries 
and  the  resultant  inequities  among 
clients  at  a  health  facility.  Persons  who 
may  normally  receive  health  services  at 
a  clinic  close  to  their  residence,  could 
not  receive  WIG  services  at  that  same 


clinic  because  boundaries  had  been 
prescribed  for  WIG  service  areas  that 
were  different  from  the  clinic’s  service 
area.  Almost  15  commenters  opposed 
the  deletion  of  the  residency 
requirement  because  the  expected 
increase  in  potential  eligibles  if  no 
service  areas  are  prescribed  w'ould  be 
more  than  the  clinic  staff  could 
accommodate  in  some  areas.  The 
Department  has,  therefore,  decided  to 
let  the  residency  requirement  remain  as 
an  optional  criteria  for  eligibility.  The 
State  agency  may,' if  it  chooses,  set 
boundaries  for  WIG  service  areas. 
However,  the  State  agency  is 
encouraged  to  establish  WIG  service 
areas  that  correspond  to  health  service 
areas. 

Income  Eligibility.  The  Department 
received  many  comments  objecting  to 
the  proposed  requirement  that  States 
would  have  to  serve  all  persons  up  to 
195%  of  the  Secretary’s  income  poverty 
guidelines.  These  comments  generally 
pointed  out  that  many  local  agencies  did 
not  have  the  capacity  to  expand  their 
health  facilities  to  accommodate  this 
additional  caseload  and  that  services  to 
the  clientele  with  lower  incomes  would 
have  to  be  reduced  accordingly.  The 
Department,  in  consultation  with  the 
Office  of  General  Gounsel,  is  reviewing 
possible  alternatives  to  the  proposal. 
Rather  than  delay  the  publication  of 
these  regulations,  the  income 
determination  section  of  §  246.7  is 
reserved.  Therefore,  §§  246.7{b){2)(i)  and 
246.7(a)(2)  of  the  regulations  published 
on  August  26, 1977  (42  FR  43205),  which 
set  forth  the  requirements  on  income 
eligibility,  will  remain  in  effect  until  new 
regulations  on  income  determination  are 
published. 

Nutritional  risk.  The  Department  is 
aware  that  blood  tests  at  every 
certification  may  be  excessive,  requiring 
too  much  staff  time  and  inconveniencing 
the  person  receiving  the  test.  Therefore, 
the  proposed  requirement  provided  the 
State  or  local  agencies  the  discretion  to 
reduce  the  blood  work  to  only  once  a 
year  for  children  determined  to  be  in 
normal  ranges  at  the  previous 
certification  or  to  require  it  at  every 
certification. 

Approximately  122  comments  were 
received  regarding  the  proposal 
permitting  blood  work  only  once  a  year 
on  children  with  normal  ranges  at  their 
last  certification.  The  majority  of 
commenters,  70,  opposed  reducing  the 
requirement  for  any  reason.  Fifty-two 
commenters  supported  the  proposed 
requirement  on  the  grounds  that  there  is 
insuTficient  staff  at  some  local  agencies 
to  carry  out  blood  work  at  each 
certification.  The  Department  maintains 


that  blood  tests  should  be  a  simple 
process  requiring  very  little  staff  time 
compared  to  other  medical  tests  or 
services  provided  to  participants. 
However,  the  Department  believes  that 
State  and  local  agencies  are  in  the  best 
position  to  determine  the  frequency  of 
bloodwork  and  that  local  agency 
facilities  and  staff  available  should  be  a 
factor  in  deciding  whether  blood  work 
should  be  required  more  than  once  a 
year.  Thus,  the  Department  has 
reworded  the  requirement  to  clarify  that 
the  State  or  local  agency  may  require 
blood  work  on  all  children  at  each 
certification.  For  children  within  normal 
ranges  at  the  last  certification,  however, 
blood  work  need  only  be  performed 
once  a  year. 

The  Department  believes  that 
definitions  which  involve  policy 
statements  should  be  included  within 
the  section  they  affect.  Therefore,  the 
definition  of  nutritional  risk  has  been 
transferred  to  §  246.7. 

The  definition  of  nutritional  risk 
generated  a  great  number  of  comments. 
There  was  some  confusion  over  the  use 
of  examples  for  the  various  categories. 
Many  commenters  interpreted  the 
examples  to  be  all  inclusive.  The 
Department  did  not  intend  to  list  those 
examples  to  the  exclusion  of  other 
medical  and  nutritional  conditions.  Pub. 
L.  95-627  list  four  broad  divisions  under 
which  a  person  could  be  certified  for  the 
WIG  Program.  The  proposal  attempted 
to  list  medical  and  nutritional  conditions 
which  the  competent  professional 
authority  may  consider  as  examples  of 
each  category.  However,  because  the 
majority  of  commenters  interpreted 
these  examples  to  be  the  only  conditions 
w'hich  would  meet  the  nutritional  risk 
definitions  for  the  WIG  program,  the 
Department  has  deleted  them.  Instead, 
general  categories  of  disorders  have 
been  substituted  under  w'hich  all  of  the 
examples  in  proposed  regulations  plus 
other  conditions  could  be  listed.  For 
instance,  in  the  proposed  regulations  the 
Department  listed  pregnancy  over  35 
years  as  an  allowable  condition  which 
predisposes  women  to  an  inadequate 
nutritional  pattern  or  nutritionally 
related  medical  condition.  In  the  final 
regulations  these  examples  have  been 
deleted.  The  Department  nevertheless 
considers  them  allowable  conditions  for 
nutritional  risk  criteria.  The  Department 
emphasizes  that  the  general  categories 
of  disorders  that  are  listed  in  the 
regulations  are  general  categories  and 
the  State  agency  can  include  in  the  State 
developed  list  specific  conditions  which 
meet  the  Department’s  definition  of 
nutritional  risk. 


j 
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The  proposal  contained  a  reference  to 
alcoholism  and  drug  addiction  in  the 
definition  of  nutritional  risk.  Ten 
commenters  suggested  that  this  phrase 
be  reworded  to  alcohol  and  drug  abuse. 
The  commenters  believed  this  would  be 
a  more  preventive  measure  because 
alcoholism  and  drug  addiction  are  the 
extreme  conditions.  Pub.  L  95-627 
specifically  mentions  alcoholism  and 
drug  addiction.  Because  alcohol  and 
drug  abuse  include  the  more  serious 
conditions  of  alcoholism  and  drug 
addiction,  the  Department  has  deleted 
the  phrase  alcoholism  and  drug 
addiction  and  substituted  alcohol  and 
drug  abuse. 

Sixteen  commenters  opposed  using 
the  category  “dietary  dehciencies  that 
impair  or  endanger  health.”  They 
believed  that  this  phrase  did  not 
adequately  describe  the  notion  of  an 
inadequate  dietary  pattern  as 
determined  from  the  evaluation  of  a 
dietary  recall.  It  is  the  Department’s 
belief  that  retaining  the  wording  in  the 
proposal  does  not  change  the  intent,  and 
furthermore  conforms  to  the  language  of 
Pub.  L.  95-627. 

Pregnancy  within  two  years  of  the 
onset  of  menses  as  an  example  of  a 
predisposing  condition  for  pregnant 
women  was  opposed  by  approximately 
200  commenters.  The  commenters  who 
opposed  this  definition  believed  that  it 
excluded  many  high  risk  pregnant 
teenagers  from  the  category.  While  this 
was  not  the  intent  of  the  proposal,  the 
majority  of  commenters  interpreted  it  as 
such.  Alternative  recommendations 
included  teenage  pregnancy  and 
pregnancy  under  16, 17, 18, 19  or  20 
years  of  age.  The  Department  has 
substituted,  “adolescent  pregnancy”  for 
the  original  wording,  believing  this  mpre 
aptly  describes  the  Department’s  intent. 
The  State  agency  may  establish  a 
specific  age  designation  for  adolescent 
pregnancy. 

The  provision  which  allowed 
breastfeeding  mothers  to  obtain  benefits 
if  her  infant  is  determined  to  be  at 
nutritional  risk  caused  some  confusion. 
Some  commenters  interpreted  this  to 
mean  that  a  breastfeeding  woman 
would  receive  benefits  based  only  on 
the  infant’s  need.  This  was  not  the  intent 
of  the  Department.  The  final  regulations 
clarify  that  a  breastfeeding  woman  may 
be  certified  on  the  basis  of  her  own 
nutritional  risk  condition  or  on  her 
infant’s. 

The  priority  system  was  designed  to 
ensure  that  persons  at  greatest 
nutritional  risk  are  first  to  receive 
Program  benefits  when  local  agencies 
reach  maximum  caseload  levels.  Many 
comments  were  received  regarding  the 


proposed  priority,  system.  However,  no 
single  issue  was  addressed.  'The 
Department  believes  that  the  priority 
system  as  set  forth  in  the  proposal  meets 
the  criteria  of  a  priority  system,  that  is,  a 
system  of  ensuring  that  those  in  greatest 
need  receive  benefits  first. 

Regression  in  nutritional  risk.  Three 
commenters  requested  that  the 
Department  specify  how  the  local 
agency  must  determine  regression  in 
nutritional  risk.  However,  to  maintain 
the  flexibility  allowed  to  State  agencies, 
the  Department  has  decided  not  to 
change  that  section,  but  to  continue  to 
let  the  competent  professional  authority 
who  is  familiar  with  the  status  of  each 
participant  determine  which  participant 
will  be  in  danger  of  regression  if 
removed  from  the  Program. 

Processing  standards.  Approximately 
10  commenters  expressed  confusion 
about  when  the  processing  standards 
are  applicable.  'To  inelp  clarify  the  issue, 
the  paragraph  explaining  the 
requirement  for  waiting  lists  has  been 
placed  first  in  the  regulations  and  now 
includes  a  20  day  time  limit  for  local 
agencies  to  notify  individuals  of  their 
placement  on  a  waiting  list. 

Approximately  a  dozen  commenters 
asked  for  clarification  of  when  the 
processing  standards  begin.  Over  65 
commenters  recommended  that  the 
standards  begin  when  the  individual 
makes  a  personal  appearance  at  the 
certification  office.  Major  opposition  to 
the  proposed  time  limits,  which  began 
upon  receipt  of  telephone  inquiries  or 
letters,  was  due  to  the  additional 
administrative  burden  of  keeping  track 
of  telephone  and  mail  inquiries. 
Commenters  also  indicated  that  because 
making  appointments  over  the  telephone 
frequently  results  in  applicants  not 
keeping  their  appointments,  valuable 
processing  time  would  be  wasted  and  it 
would  make  it  difficult  if  not  impossible 
for  agencies  to  meet  the  processing 
standards.  The  final  regulations  have 
been  revised  in  response  to  these 
comments  and  because  the  Department 
agrees  that  some  local  agencies  do  not 
have  adequate  staff  or  time  to  keep 
accurate  track  of  the  receipt  of  phone 
calls  or  letters.  The  final  regulations 
require  local  agencies  to  begin 
processing  a  request  for  benefits  the  day 
an  individual  visits  a  local  agency 
during  clinic  office  hours  to  make 
application  for  benefits.  Therefore,  if  a 
person  calls  or  writes  to  inquire  about 
receiving  benefits,  the  local  agency 
should  inform  the  person  that  she  should 
come  to  the  clinic  as  soon  as  possible  to 
start  the  application  process.  The 
Department  recommends  that  local 
agencies  establish  processing  time  limits 


based  on  phone  calls  and  letters  if  they 
have  the  capability  to  do  so. 

Approximately  30  commenters 
suggested  that  the  personal  appearance, 
which  starts  the  processing  standard, 
must  be  made  during  WIC  clinic  hours. 
Nevertheless,  the  processing  standards 
start  with  any  personal  visit  to  a  clinic 
during  office  hours,  rather  than  with 
only  those  visits  made  during  WIC  clinic 
hours.  The  Department  does  not  wish  to 
encourage  the  practice  of  setting  very 
few  WIC  clinic  hours  and  hence  turning 
away  potential  applicants  and  making 
them  return  at  a  later  date  to  start  the 
processing  standard.  Consequently,  the 
first  visit  starts  the  processing  standards 
and  will  encourage  certification  staff  to 
schedule  a  certification  interview  for  the 
near  future.  The  Department  encourages 
the  integration  of  WlC  clinic  hours  as 
mun'  as  possible  with  clinic  hours  spent 
on  other  functions,  to  enable  WIC 
participants  to  accomplish  all  goals, 
such  as  WIC  certification, 
immunizations,  and  nutrition  education 
with  one  visit  to  the  clinic. 

Over  35  commenters  complained 
about  the  proposal  which  required  local 
agencies  to  use  a  certification  form  to 
record  each  person’s  name,  address  and 
date  when  the  initial  inquiry  about 
Program  benefits  is  made.  'The 
Department  agrees  that  this  basic 
information  could  be  recorded  in  a  log, 
or  a  form,  or  by  any  other  method  as 
long  as  the  information  is  kept 
accurately  so  it  can  be  used  to  ascertain 
if  the  processing  standards  are  being 
met. 

Over  100  commenters  expressed 
concern  about  the  inability  of  local 
agencies  to  meet  the  proposed  10  to  20 
day  time  limits  for  processing 
applications.  The  vast  majority  of 
commenters  suggested  longer  time 
limits,  particularly  to  replace  the 
proposed  expedited  standard  of  10  days 
for  high  risk  or  transient  applicants.  The 
Department  cannot  extend  the  20-day 
limit  which  applies  to  most  participants, 
because  Pub.  L.  95-627  imposes  a 
statutory  requirement  of  20  days  with  a 
shorter  period  for  categories  of  persons 
in  special  nutritional  risk  conditions.  If  a 
local  agency  wishes  to  mail  the 
notification  of  eligibility  and  the  food 
instrument,  such  mailing  must  be  made 
on  or  before  the  20th  day. 

The  10-day  expedited  processing 
standard  is  retained  in  the  final 
regulations.  The  Department  believes 
that  local  agencies  must  make  every 
effort  to  expedite  service  to  needy 
individuals,  and  therefore  is  hopeful  that 
whenever  administratively  possible, 
applicants  in  need  of  immediate  service 
will  receive  assistance  in  even  less  than 
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the  maximum  10-day  processing  limit.  In 
no  event  should  local  agencies  take 
more  than  10  days  to  process  the 
applications  of  needy  individuals. 

Approximately  30  commenters 
opposed  the  proposal  which  required 
local  agencies  using  retail  purchase 
systems  to  issue  a  food  instrument  to  the 
participant  at  the  same  time  the 
notification  of  certification  is  issued. 
Most  commenters  felt  that  the  time 
constraints  were  too  tight  and  wanted  to 
retain  the  policy  that  allowed  10 
additional  days  for  the  issuance  of  food 
instruments.  In  addition,  those  local 
agencies  which  have  food  instruments 
mailed  to  participants  from  another 
office  asserted  that  it  would  not  be 
administratively  feasible  to  mail  the 
food  instruments  and  notification  of 
eligibility  together.  Nevertheless,  the 
Department  retained  the  requirement 
that  local  agencies  using  retail  purchase 
systems  must  issue  the  food  instrument 
together  with  the  notification  of 
eligibility  and  within  the  processing 
standards  discussed  above.  In  some 
local  agencies  this  will  require  special 
expedited  procedures  such  as  manual 
issuance  of  vouchers.  Although  these 
processing  standards  may  present  an 
administrative  hardship  upon  some  local 
agencies,  the  Department  is  firmly 
committed  to  adherence  to  the 
processing  standards  to  ensure  efficient 
service  to  applicants  without  adequate 
funds  to  buy  the  nutritious  foods  they 
need  for  proper  growth  and 
development. 

Certification  periods.  Approximately 
seventy  commenters  supported  the  30- 
day  leeway  for  the  6-month  certification 
period.  However,  about  five  commenters 
expressed  concern  that  agencies  may 
abuse  the  flexibility  and  have  7-month 
certification  periods  for  many  of  their 
participants.  Another  commenter  felt 
that  the  extra  30  days  could  lead  to  poor 
caseload  management.  The  Department 
recognizes  the  possibility  of  these 
problems  occurring.  The  section  was 
therefore  rewritten  to  clarify  that  the 
plus  or  minus  30  days  specified  in  the 
proposed  regulations  were  meant  to 
provide  for  flexibility  in  certification 
scheduling  for  certain  participants.  All 
certifications  should  not  be  scheduled 
for  5-month  or  for  7-month  intervals. 

About  10  comments  were  received 
that  favored  the  application  of  the  plus- 
or-minus  30-day  flexibility  for 
postpartum  women.  The  Department 
feels  that  it  is  necessary  that  the 
postpartum  woman  come  in  to  be 
certified  within  6  weeks  postpartum, 
both  for  her  benefit  and  the  infant’s 
benefit.  Therefore,  certification  is  still 
required  at  a  maximum  of  6  weeks 


postpartum.  This  certification  period 
allow’S  flexibility  since  there  is  leeway 
up  to  the  6  weeks. 

Certification  forms.  One  commenter 
requested  that  social  security  numbers 
be  added  to  the  information  that  is 
required  on  the  certification  form.  The 
Department  cannot  impose  such  a 
requirement  because  the  Privacy  Act, 
which  applies  to  P’ederal,  State  and  local 
government  agencies,  precludes 
mandatory  use  of  Social  Security 
Numbers  unless  authorized  by  law. 
There  is  no  such  authorization  in  WIC 
legislation. 

About  20  commenters  w'anted  the 
Department  to  clarify  whether  the  date 
the  individual  contacted  the  agency  for 
benefits  or  the  actual  certification  date 
should  be  recorded  on  the  form. 
Therefore. ^the  Department  has  made  a 
minor  change  to  state  that  the  date  of 
the  initial  visit  to  apply  for  certification 
be  noted  on  the  certification  form  as 
well  as  the  initial  date  of  actual 
certification. 

Participant  rights.  Approximately  25 
commenters  suggested  that  the 
sentences  concerning  participant  rights 
be  read  at  the  time  of  initial  certification 
only,  to  avoid  unnecessary  time  and 
work.  The  Department  does  not  believe 
the  provision  that  the  sentences  be  read 
at  the  time  of  each  certification  period  is 
burdensome  to  local  agencies. 
Furthermore,  it  is  essential  that 
individuals  clearly  understand  their 
rights  as  participants.  Therefore  the 
requirement  has  been  retained.  Two 
commenters  stated  that  the  obligations 
of  the  participant  as  well  as  the  rights 
should  be  included  in  this  portion  of  the 
certification  section.  Since  the 
Department  is  not  delineating 
participant  obligations  the  title  of  this 
part  has  been  changed  from  participant 
rights  and  obligations  to  participant 
rights. 

Notification  requirements.  About  5 
commenters  recommended  that 
notification  of  the  right  to  a  fair  hearing 
be  part  of  the  initial  certification 
procedure  only  rather  than  part  of  each 
certification  procedure.  The  Department 
does  not  view  this  provision  as 
burdensome  and  has  decided  to  retain 
the  provision  in  order  to  ensure  that 
applicants  understand  their  right  to  a 
fair  hearing.  Two  commenters  suggested 
that  participants  be  advised  not  only  of 
the  health  services  available,  but  of  the 
types  available,  where  they  are  located 
and  how  they  may  be  useful  to  the 
participant.  Since  the  Department 
believes  this  information  will  be  of 
value  to  the  participant,  the  requirement 
has  been  added.  Furthermore,  the 
Department  has  decided  to  specify  that 


applicants  shall  also  be  informed  of  the 
illegality  of  dual  participation  as  a  part 
of  the  certification  procedure. 

Transfer  of  certification. 
Approximately  10  commenters  asked 
that  the  designation  of  who  is  to  issue 
verification  of  certification  cards  to 
participants  be  changed  from  the  State 
agency  to  the  local  agency.  While  the 
local  agency  may  actually  issue  the 
card,  it  is  the  State’s  responsibility  to 
ensure  issuance.  Therefore,  the 
Department  has  changed  the 
requirement  to  provide  that  the  State 
agency  shall  ensure  issuance  of 
verification  of  certification.  Furthermore, 
to  avoid  confusion  and  limit  the 
possibility  of  fraud,  a  requirement  has 
been  added  that  the  verification  of 
certification  form  must  be  the  same 
throughout  the  jurisdiction  of  the  State 
agency.  The  State  agency  may  use  the 
form  provided  by  FNS  or  design  its  own 
form,  as  long  as  the  form  meets  the 
regulatory  requirements.  However,  no 
two  local  agencies  under  the  jurisdiction 
of  the  State  agency  may  use  different 
forms. 

Commenters  also  questioned  who  was 
intended  by  the  Department  to  fulfill  the 
requirement  that  a  local  agency  official 
sign  each  transfer  of  certification.  The 
Department  believes  that  the  State  and 
local  agencies  are  in  the  best  position  to 
determine  the  local  agency'official  who 
should  be  assigned  the  responsibility  for 
issuing  transfers  of  certification.  The 
task  could  be  assigned  to  the  person 
who  certifies  applicants  or  to  another 
agency  official,  at  the  discretion  of  the 
State  or  local  agency. 

Close  to  20  commenters  supported 
placing  transferring  participants, 
including  migrants  above  all  others  on 
the  waiting  list.  However,  almost  4  times 
as  many  commenters  opposed  this 
requirement  and  recommended  that 
transferring  participants  be  placed 
ahead  of  others  in  their  priority 
category.  Approximately  20  commenters 
felt  only  migrants  should  be  placed 
ahead  of  all  others  on  the  waiting  list. 
Pub.  L.  95-627  mandates  the  Secretary  to 
establish  procedures  under  which 
migrants  may,  to  the  maximum  extent 
feasible,  continue  to  participate  in  the 
Program.  After  carefully  reviewing  the 
proposed  regulatory  requirement  and 
the  law,  the  Department  has  decided  to 
retain  this  provision  as  proposed  in 
order  to  ensure  as  much  as  possible  the 
continuity  of  benefits  to  migrants  and 
other  transferring  participants.  The 
Department  is  not  only  concerned  about 
migrants,  but  about  all  transferring 
participants  and  believes  that  once  an 
individual  has  been  placed  on  the 
Program,  all  efforts  should  be  made  to 
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continue  to  provide  Program  benefits  to 
the  participant  for  the  remainder  of  the 
certification  period.  It  should  be  noted 
that  if  the  transferring  participants  did 
not  relocate,  they  would  not  be 
terminated  from  the  Program  during  the 
middle  of  a  certification  period. 
Furthermore,  the  Department  is  not 
requiring  local  agencies  at  maximum 
caseload  to  replace  their  participants 
with  transferring  participants,  but  is 
only  requiring  that  the  transfers  be 
placed  at  the  head  of  the  agency’s 
waiting  list.  Where  waiting  lists  exist, 
the  Department  believes  transferring 
participants  should  be  served  as  soon  as 
possible. 

All  States  were  given  the  option  to 
request  additional  funds  to  serve 
migrants.  Thus,  the  State  agency  has  the 
ability  to  grant  additional  funds  to  areas 
serving  migrants  at  certain  times  of  the 
year. 

Dual  participation.  Approximately  5 
commenters  recommended  that  dual 
participation  include  participation  at 
more  than  one  site  in  local  agencies  with 
multiple  certification  and  distribution 
sites.  The  Department  has  clarified  that 
dual  participation  does  include 
participation  at  more  than  one  clinic  site 
of  the  same  local  agency. 

Approximately  50  commenters 
opposed  the  requirement  for  the  monthly 
exchange  of  a  list  of  participants  in 
order  to  detect  dual  participation.  In 
general,  the  commenters  felt  that  such 
an  exchange  would  be  costly,  time 
consuming,  and  impractical.  The 
majority  of  the  commenters 
recommended  that  the  local  agencies  be 
allowed  to  implement  a  procedure 
established  by  the  State  agency  and 
included  in  the  approved  State  Plan. 
Approximately  20  commenters 
requested  that  the  requirement  for  a 
monthly  list  be  replaced  by  monitoring 
at  either  the  State  or  local  level  via  a 
computerized  system.  This  system  was 
seen  as  easier,  less  costly,  less  time 
consuming,  and  more  likely  to  protect 
the  confidentiality  of  local  agency 
records.  A  few  commenters 
recommended  that  lists  be  exchanged 
on  either  a  quarterly  or  semi-annual 
basis  in  order  to  reduce  the 
administrative  burden  imposed  on  local 
agencies. 

I  The  Department  believes  State 
agencies  should  be  allowed  to  formulate 
a  plan  for  the  detection  and  prevention 
of  dual  participation  most  appropriate  to 
the  circumstances  of  that  State. 
Therefore,  the  Department  has  decided 
to  delete  the  requirement  for  an 
exchange  of  lists  and  is  allowing  the 
State  agency  to  develop  its  own  plan  in 
jregard  to  dual  participation.  The  State 


agency  shall  be  responsible  for  detecting 
and  preventing  dual  participation  within 
each  local  agency  and  between  local 
agencies.  Furthermore,  before  the 
Program  and  either  the  CSFP  or  an 
Indian  State  agency  may  operate  in  the 
same  area,  the  State  agency  must  enter 
into  a  written  agreement  with  the  CSFP 
or  Indian  State  agency  for  a  plan  to 
detect  and  prevent  dual  participation. 

Over  50  commenters  were  opposed  to 
the  proposal  which  limited  program 
disqualification  to  adults  and  to  a  3- 
month  maximum  time  period. 
Commenters  felt  that  Program  abuse 
would  not  be  deterred  by  such  a  short 
penalty  which  affects  so  few 
participants.  Approximately  75  percent 
of  the  participants  are  infants  or 
children.  Therefore,  only  25  percent  are 
women  who  under  the  proposal  would 
be  subject  to  disqualification. 
Consequently,  if  parents  or  guardians 
fraudulantly  obtained  Program  benefits 
for  their  dependents,  in  most  cases  the 
proposal  provided  no  penalty  other  than 
pursuit  of  the  individual  in  a  court  of 
law.  Most  State  and  local  agencies  are 
reluctant  or  do  not  have  the  staff  time 
available  to  enlist  the  assistance  of  the 
courts  to  penalize  Program  abusers. 

In  addition,  many  areas  have  reached 
maximum  caseload  capacity  and  have 
eligible  individuals  waiting  to 
participate  in  the  Program.  If  Program 
abusers  and  their  dependents  are  not 
disqualiHed,  they  will  continue  to 
receive  benefits  while  eligible  women, 
infants  and  children  who  have  not 
committed  fraud  are  kept  on  waiting 
lists.  The  Department  feels  it  is 
inequitable  to  allow  those  who  have 
abused  the  Program  to  continue  to 
receive  benefits  while  eligible 
individuals  are  denied  those  benefits. 

More  importantly,  the  Department 
believes  Program  integrity  is  essential  to 
the  continued  growth  and  development 
of  the  WIC  Program.  The  proposed  lack 
of  any  penalty  for  most  Program  abusers 
could  create  negative  publicity  about  the 
Program  and  result  in  an  inordinately 
large  amount  of  attention  being  focused 
on  the  few  participants  who  commit 
fraud.  Consequently,  the  final 
regulations  have  been  revised  to  permit 
the  disqualification  of  participants, 
regardless  of  age,  for  a  period  not  to 
exceed  three  months  for  each  time  they 
commit  dual  participation  or  another 
form  of  fraud.  However,  disqualification 
shall  be  waived  for  those  participants 
the  competent  professional  authority 
determines  will  suffer  a  serious  health 
risk  if  disqualified. 

Approximately  10  commenters 
supported  the  requirement  that  local 
agencies  check  the  identification  of  each 


participant  at  certification  and  when 
issuing  food  or  food  instruments. 
Approximately  20  commenters  opposed 
the  requirement  for  a  variety  of  reasons: 
Many  participants  do  not  haye 
identification,  particularly  infants  and 
children;  Many  local  agencies  already 
have  established  methods  to  ensure  that 
participants  receive  the  proper 
instruments;  Most  clinics  recognize  their 
participants  on  sight;  and  The  proposed 
requirements  make  participants 
uncomfortable.  While  the  Department 
understands  that  in  some  instances 
other  methods  may  suffice,  the 
Department  believes  it  is  necessary  to 
verify  participant  identification  in  order 
to  ensure  that  benefits  are  received  by 
the  participants.  Thus,  the  provision  has 
been  retained.  The  Department  has  also 
specified  that  for  child  participants  who 
may  not  possess  identification  an 
immunization  record  is  acceptable. 

Competent  Professional  A  uthority. 

The  Department  received  a  wide  variety 
of  comments  concerning  the  proposed 
requirements  for  a  competent 
professional  authority.  Although  none  of 
the  approximately  80  comments 
received  opposed  the  list  of  areas  of 
specialization,  most  requested  adding 
additional  degrees  or  areas  of 
specialization. 

The  Department  has  retained  the 
areas  of  specialization  delineated  in  the 
proposal,  but  has  expanded  the  areas  of 
specialization  listed  under  the  general 
category  of  nutritionist,  realizing  there 
are  a  wide  variety  of  backgrounds 
which  would  qualify  one  as  a 
nutritionist.  Thirteen  commenters 
suggested  adding  Licensed  Practical  or 
Vocational  nurses  to  the  list  of 
allowable  certifiers.  Adding  midwives 
was  suggested  by  five  commenters. 
Because  the  qualifications  for  licensing 
for  these  professions  and  others  such  as 
Community  Health  Aides,  vary  greatly 
from  State  to  State,  and  because  some 
States  may  not  recognize  a  midwife  as  a 
medically  trained  person,  these  were  not 
specifically  added  to  the  list  of 
allowable  certifiers.  However,  under  the 
provision  that  allows  State  or  locally 
trained  health  officials  to  act  as 
competent  professional  authorities,  the 
State  agency  may  decide  to  include 
persons  with  such  training  as  a 
competent  professional  authority. 

The  term  paraprofessional  generated 
a  great  deal  of  comments.  Ten 
commenters  believed  there  was  a  need 
to  clarify  the  term  or  to  provide  more 
specific  guidance  on  what  constitutes 
sufiicient  or  appropriate  training.  The 
majority  of  commenters  who  wrote 
regarding  the  use  of  paraprofessionals 
preferred  that  the  State  agency  have 
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broad  discretion  in  the  establishment  of 
training  experience  required  to  be  a 
paraprofessional  certifier.  The 
Department  agrees  that  the  State 
agencies  should  have  the  flexibility  to 
determine  to  some  extent  who  is 
qualified  to  determine  nutritional  risk. 
This  flexibility  is  important  in  areas  of 
the  country  where  local  agencies  do  not 
have  access  to  highly  skilled  medical  or 
health  personnel.  However,  what 
constitutes  a  medical  paraprofessional 
is  not  standardized  from  State  to  State. 
The  Department  believes  that  the 
provision  permitting  a  State  or  local 
health  official  to  act  as  a  certifier 
adequately  covers  those  persons  a  State 
agency  may  define  as  a 
paraprofessional.  Therefore,  the  term 
paraprofessional  has  been  deleted  in 
order  to  avoid  undue  confusion.  The 
provision  permitting  persons  enrolled  in 
a  formal  course  of  training  leading  to 
one  of  the  professional  qualifications 
cited  in  this  section,  has  also  been 
deleted  to  avoid  confusion  and  to  allow 
State  and  local  health  officials 
discretion  in  defining  qualifications  for 
paraprofessional  certifiers. 

Supplemental  Foods  §  246.8 

Approximately  15  comments  and 
recommendations  were  received  on  the 
reserved  section  on  Supplemental 
Foods.  Those  comments  will  be 
considered  when  the  proposed 
Supplemental  Food  regulations  are 
written  in  the  near  future.  Section  246.8 
of  the  regulations  published  on  August 
26, 1977  (42  FR  43205),  which  sets  forth 
the  requirements  on  supplemental  foods, 
will  remain  in  effect  until  new 
regulations  on  supplemental  foods  are 
proposed  and  then  published  as  final 
rulemaking. 

Nutrition  Education  §  246.9 

General.  As  recommended  by  a  few 
commenters,  the  Department  has 
emphasized  the  provision  in  the 
proposed  regulations  that  nutrition 
education  be  provided  at  no  cost  by 
specifying  that  it  be  provided  at  no  cost 
to  the  participant.  The  Department 
believes  this  wording  more  clearly 
states  the  mandate  of  Pub.  L.  95-627. 

State  nutrition  education  plan.  Eight 
commenters  requested  that  the 
Department  require  the  State  agency  to 
incorporate  local  agency 
recommendations  into  its  development 
of  the  nutrition  education  portion  of  the 
State  Plan.  The  Department  believes 
that  before  the  State  can  plan  a  viable 
nutrition  education  component,  the 
needs  of  and  resources  available  to  the 
local  agency  should  be  considered. 
Therefore  the  Department  has 


strengthened  the  provision  requiring  the 
State  agencies  to  take  into  consideration 
lopal  agency  recommendations  and 
special  needs  in  the  development  of  the 
nutrition  education  portion  of  the  State 
Plan. 

Monitoring.  More  than  a  dozen 
commenters  opposed  the  provision 
requiring  the  State  agency  program 
operations  staff,  as  well  as  the  State 
WIC  nutritionists,  to  monitor  the 
nutrition  education  operations  at  the 
local  agencies.  The  commenters 
believed  that  only  the  nutritionists  have 
the  expertise  to  evaluate  the  local 
agencies’  nutrition  education  activities. 
The  Department  believes  that  the  team 
approach  would  provide  additional 
input  from  different  perspectives  at  the 
State  level  and  result  in  a  more 
integrated  monitoring  process. 
Furthermore,  the  Program  specialists 
can  be  nutritionists  as  well  as  persons 
from  other  disciplines.  However,  the 
provision  has  been  deleted  as  this  is 
more  appropriately  a  decision  for  the 
State  administrators. 

Training  for  outreach  and  referral 
workers.  The  Department  received 
nearly  30  comments  opposing  the 
requirement  for  the  State  agency  to 
conduct  annually  a  training  session  for 
all  outreach  workers  and  referral 
sources.  The  commenters  cited 
insufficient  funds  and  a  lack  of  staff 
time  to  carry  out  the  requirement 
successfully.  One  commenter  from  a 
large  urban  area  noted  that  it  would  be 
impossible  to  train  the  thousands  of 
referral  sources  in  the  area.  Some 
commenters  interpreted  the  rule  to  refer 
to  nutrition  education  training  while 
others  believed  it  to  refer  to  general 
program  training.  The  intent  of  the 
requirement  was  to  provide  general 
Program  outreach  to  referral  sources. 

The  Department  agrees  with  those 
commenters  who  stated  that  it  was 
inappropriate  to  include  this  outreach 
requirement  in  this  section.  Therefore, 
this  requirement  has  been  deleted  from 
this  section  although  the  Department 
remains  committed  to  the  outreach 
requirements  as  stated  in  other  sections. 

Approximately  15  commenters 
recommended  that  the  regulations 
include  a  provision  requiring  the  State 
agency  to  set  standards  for  staffing 
patterns  and  qualifications  of  the 
nutrition  staff  at  the  local  level.  The 
Department  believes  that  the  State 
agency  has  always  had  the  option  and 
the  responsibility  for  setting  local 
agency  standards.  The  proposal  did  not 
alter  that  State  agency  prerogative:  thus, 
a  provision  requiring  the  State  agency  to 
set  local  agency  staffing  standards  has 
not  been  included. 


Local  agency  nutrition  education 
plan.  Approximately  10  commenters 
requested  that  the  Department  modify 
the  proposed  requirement  for  submitting 
an  annual  local  agency  nutrition 
education  plan,  so  that  only  changes  in 
the  plan  need  be  submitted  annually  or 
as  needed  as  an  amendment.  It  is  the 
Department’s  belief  that  an  annual 
evaluation  of  the  local  agency’s  nutrition 
education  plans  would  allow  the  local 
agency  to  determine  the  degree  to  which 
it  met  its  stated  goals  and  objectives. 
Rather  than  continue  utilizing  goals  and 
objectives  which  proved  to  be 
unsuitable  for  the  local  agency,  the  plan 
should  be  reassessed  and  reformulated 
annually  into  more  appropriate  goals. 

As  a  result,  the  local  agency’s  nutrition 
education  plans  could  be  kept  current  in 
light  of  new  research  and  trends. 
Therefore,  the  requirement  remains. 

Local  agency  in-service  training.  The 
proposal  contained  a  requirement  that 
the  local  agency  nutrition  education 
plan  contain  a  description  of  plans  for  a 
nutrition  education  in-service  training 
program  for  professionals  and 
paraprofessionals  involved  in  providing 
nutrition  education  as  well  as  for  local 
agency  staff  persons  involved  in 
Program  operations  other  than  nutrition. 
Almost  a  dozen  commenters  believed 
that  in-service  training  of  non-nutrition 
education  personnel  would  not  be  an 
effective  use  of  staff  time.  Futhermore, 
training  of  local  agency  professional  and 
paraprofessional  staffs  involved  in 
nutrition  education  is  a  State  agency 
responsibility.  While  the  Department 
has  no  objection  to  local  nutritionists 
providing  nutrition  education  training  to 
Program  staff  not  involved  in  nutrition 
education,  and  in  fact  encourages  such 
training,  the  proposed  requirement  has 
been  deleted  from  the  final  rules. 

Participant  contacts.  The  proposed 
rules  regarding  the  number  of  contacts 
for  and  content  of  nutrition  education 
reflected  the  Department’s  desire  to 
develop  a  quality  nutrition  education 
component  of  the  WIC  Program.  It  was 
the  Department’s  belief  that  by  acting  on 
recommendations  made  by  the  WIC 
Nutrition  Education  Advisory  Panel  and 
others,  the  setting  of  a  specific  number 
of  nutrition  education  contacts  and 
content  would  result  in  a  stronger 
nutrition  education  component  in  the 
WIC  Program,  However,  the 
overwhelming  majority  of  commenters 
were  strongly  opposed  to  these 
proposed  rules.  The  reasons  given  most 
frequently  for  opposing  the  proposal 
were  the  sophistication  of  the  required 
content  in  relation  to  the  participant’s 
background  and  the  lack  of  flexibility  to 
provide  for  individual  participant  needs 
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and  local  agency  abilities.  A  number  of 
the  commenters  suggested  that  the 
Department  revise  the  rules  entirely, 
requiring  only  that  no  less  than  two 
contacts  be  given,  and  that  the  content 
be  based  on  the  participant’s  need  as 
determined  by  the  nutritionist  at  the 
local  agency. 

The  Department  is  acutely  aware  of 
the  differing  resources  and  capabilities 
of  local  agencies  to  provide  nutrition 
education.  However,  the  effective 
nutrition  education  component  requires 
a  well-defined  foundation.  The 
Department  did  not  intend  to  infringe  on 
the  local  agency  nutritionist’s  ability  to 
individualize  nutrition  education 
lessons.  The  level  of  sophistication  in 
the  teaching  method  and  the  content 
should  be  varied  according  to  the 
participant’s  understanding.  However, 
in  view  of  the  concern  expressed,  the 
section  has  been  simplified.  In 
particular,  the  references  to  specific 
nutrients  were  deleted  and  it  was 
clarified  that  not  all  the  topics  listed 
must  be  discussed  at  each  contact.  What 
remains  is  a  framework  which  is  flexible 
enough  to  provide  for  individual 
participant  needs,  while  at  the  same 
time  creates  minimum  standards  which 
must  be  met  in  providing  quality 
nutrition  information. 

The  Department  received  a  number  of 
comments  opposing  the  provision 
allowing  participants  to  receive  the 
supplemental  foods  although  they  do  not 
attend  or  participate  in  nutrition 
education  activities.  The  commenters 
believed  that  such  a  provision  was 
contradictory  to  the  goals  of  the  WIC 
Program  and  would  severely  undermine 
the  Program.  The  Department  believes 
that  the  burden  for  providing  nutrition 
education  with  delivery  of  the 
supplemental  foods  should  be  on  the 
State  and  local  program  administrators, 
not  on  the  participants.  Therefore,  the 
final  rules  specify  that  the  participant 
should  not  be  denied  the  supplemental 
foods  for  failure  to  attend  or  participate 
in  nutrition  education  activities.  For 
purposes  of  planning  future  nutrition 
education  lessons  for  the  participant 
and  for  purposes  of  monitoring  local 
agencies,  refusal  or  inability  of 
participants  to  attend  nutrition 
education  sessions  shall  be  documented 
in  the  certification  files.  It  is  important 
to  realize  that  a  participant’s  self- 
determination  could  be  a  factor  in  the 
issue  of  mandatory  nutrition  education, 
particularly  when  the  person  involved 
may  be  in  the  late  stages  of  pregnancy 
or  be  a  mother  with  one  or  more  small 
children.  Thorough  integration  of 
nutrition  education  into  the  WIC 
Program  can  be  done  in  a  variety  of 


ways;  local  agencies  are  encouraged  to 
make  every  reasonable  effort  to  reach 
participants  through  convenient 
scheduling  of  individual  contracts  and 
group  sessions. 

Food  Delivery  Systems  %  246.10 

Two  commenters  requested  a 
national,  uniform  procedure  for 
redeeming  food  instruments  by  migrant 
farmworkers.  The  Department  is  deeply 
concerned  with  the  needs  of  migrant 
farmworkers,  and  many  provisions  of 
the  final  regulations  are  intended  to 
meet  the  special  needs  of  this  group. 
However,  a  national,  uniform  food 
instrument  and  related  requirements 
would  be  extremely  difficult  to 
administer  and  would  also  seriously 
disrupt  the  operation  of  State  and  local 
agency  accountability  systems.  The 
Department  has  provided  for  continuity 
in  benefits  to  migrants  by  requiring 
State  agencies  to  accept  a  transfer  of 
certification  from  participants  of  other 
State  and  local  agencies.  Therefore,  no 
national,  uniform  procedure  for  the 
redemption  of  food  instruments  is 
included  in  the  regulations.  The 
Department  will  continue  to  work  with 
the  State  and  local  agencies  to  improve 
services  to  migrant  farmworkers. 

There  is  a  potential  problem  with  the 
wording  of  the  proposed  regulations 
concerning  State  agencies  which 
contract  with  private  firms  to  manage 
various  aspects  of  the  food  delivery 
system.  The  State  agency  could  enter 
into  a  contract  specifying  the  firm’s 
responsibilities,  but,  upon  review  of  the 
proposed  delivery  system,  FNS  may  find 
certain  aspects  which  would  not  be  in 
compliance  with  Program  regulations. 
The  State  agency  would  then  be  forced 
to  cancel  or  alter  its  contract  with  the 
private  firm,  which  may  be  difficult  or 
expensive  to  do.  Therefore,  the  final 
regulations  require  that  all  contracts 
entered  into  by  the  State  or  local  agency 
for  the  management  or  operation  of  the 
food  delivery  system  shall  be  in 
conformance  with  the  requirements  of 
A-102,  Attachment  O. 

Reimbursement  for  food  instruments. 
Alternative  wording  was  suggested  for 
the  requirement  that  food  vendors  be 
reimbursed  for  valid  food  instruments 
within  60  days  of  submission.  This 
wording,  which  makes  no  substantive 
change  but  is  clearer  than  the  proposal, 
has  been  adopted.  One  commenter  also 
suggested  that  vendors  be  given  a  3 
percent  surcharge  if  payment  is  delayed. 
The  Department  does  not  believe  that 
Program  funds  should  be  used  for  this 
purpose,  and  cannot  require  that  other 
State  or  local  funds  be  provided. 
However,  the  Department  will  take  all 


reasonable  actions,  including  the 
imposition  of  sanctions  on  State 
agencies,  to  ensure  prompt  payment  to 
the  food  vendors.  Another  commenter 
asked  that  USDA  apply  the  requirement 
only  to  “properly  completed”  food 
instruments.  The  suggested  wording  was 
not  included  in  the  regulations  because 
there  are  a  number  of  reasons  why  a 
food  instrument  may  not  be  valid,  and 
the  Department  did  not  want  to  imply 
that  being  improperly  filled  out  was  the 
only  acceptable  reason  for  late 
reimbursement. 

Food  vendor  agreement.  About  50 
comments  either  opposed  the 
requirement  of  a  written  agreement  with 
the  food  vendor  or  suggested  alternative 
means  of  meeting  the  requirement, 
including  a  statement  on  the  food 
instrument  or  reading  the  provisions  to 
the  food  vendor.  The  Department 
strongly  believes  that  a  written 
agreement  must  be  entered  into  with 
each  food  vendor,  both  to  inform  the 
vendors  of  their  responsibilities  under 
the  Program  and  to  have  a  written 
record  of  the  food  vendors’ 
acknowledgement  of  their 
responsibilities  to  use  as  evidence  in 
case  of  failure  to  comply  with  WIC 
Program  requirements.  Without  such  a 
written  record  it  would  be  extremely 
difficult  to  prosecute  a  vendor  for  fraud 
or  other  abuses.  Moreover,  since  this 
requirement  has  been  in  effect  for  more 
tha  one  year  and  much  effort  has  been 
made  by  States  to  comply,  the 
Department  feels  it  inappropriate  to 
make  any  modification  at  this  time. 
Therefore,  the  requirement  of  a  written 
agreement  with  each  food  vendor 
remains  in  the  regulations. 

A  few  commenters  opposed  the 
requirement  that  copies  of  the  written 
agreements  with  the  food  vendor  be 
kept  at  the  State  level;  the  Department 
agrees  that  it  is  not  necessary  to  have  a 
copy  of  all  agreements  with  food 
vendors  at  the  State  agency.  Therefore, 
the  requirement  has  been  changed  to 
allow  the  copy  of  the  agreement  to  be 
kept  by  either  the  State  or  local  agency. 

Two  commenters  asked  that  the 
agreement  include  a  requirement  that 
food  vendors  attend  training  sessions. 
The  Department  appreciates  the  support 
for  the  requirement  of  training  sessions 
for  food  vendors,  and  the  State  agency 
certainly  has  the  option  to  include  that 
provision  in  the  agreement.  However, 
the  Department  does  not  feel  that  this 
clause  is  appropriate  for  all  written 
agreements,  since  the  agreement  is 
intended  to  deal  with  the  basic 
responsibilities  of  the  food  vendor  under 
the  Program,  not  the  means  by  which  the 
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vendor  is  informed  of  these 
responsibilities. 

About  five  commenters  claimed  that  it 
will  be  impossible  to  enforce  the  section 
of  the  agreement  concerning 
nondiscrimination.  The  Department  _ 
does  not  agree.  If  a  food  vendor  is 
discriminating  against  certain  WIC 
participants  on  the  basis  of  race,  color, 
or  national  origin,  the  State  agency 
should  terminate  the  vendor’s 
participation  in  the  Program. 

One  commenter  asked  that  “guardian 
or  proxy"  be  inserted  after  “accept  food 
instruments  from  participants,”  which 
appears  in  the  written  agreement.  The 
Department  agrees  that  a  representative 
of  the  participant  may  obtain  the  foods 
from  the  vendor,  and  the  regulations 
have  been  written  to  reflect  this  policy. 

Food  vendor  information.  Over  30 
commenters  objected  to  the  requirement 
that  nutrition  education  materials  be 
given  to  food  vendors.  The  Department 
believes  that  nutrition  education 
materials  would  be  useful  in  helping  the 
food  vendors  understand  the  purpose  of 
the  Program  and  to  encourage  them  to 
'ensure  that  participants  are  given  only 
the  authorized  supplemental  foods. 
However,  due  to  the  opposition  to  this 
requirement  on  the  part  of  State  and 
local  agencies,  and  the  fact  that  in  some 
cases  nutrition  education  materials  may 
not  be  appropriate,  this  requirement  is 
deleted  from  the  regulations.  State 
agencies  are,  however,  encouraged  to 
provide  nutrition  education  materials  if 
they  feel  that  they  would  be  of  benefit  to 
the  food  vendors. 

In  response  to  public  comments,  the 
requirement  that  the  brand  names  of 
authorized  supplemental  foods  be  listed 
on  the  voucher  has  been  deleted. 
However,  the  Department  continues  to 
believe  that  the  State  and  local  agencies 
should  take  every  reasonable  step  to 
ensure  that  the  participant  and  the 
vendor  know  which  foods  are 
authorized  under  the  Program. 

Therefore,  a  requirement  has  been 
added  that  the  “pertinent  information” 
which  must  be  provided  to  the  food 
vendor  include  a  list  of  acceptable 
brand  name  food  products. 

Food  vendor  reviews.  About  ten 
commenters  opposed  the  requirement 
that  the  State  or  local  agency  make  on¬ 
site  reviews  of  participating  food 
vendors.  Over  20  commenters  supported 
this  requirement.  The  Department 
believes  that  on-site  reviews  are 
indispensable  to  ensure  that  the  food 
vendors  are  providing  the  proper  foods 
to  WIC  participants.  There  was  some 
confusion  concerning  how  many  food 
vendors  should  be  reviewed  each  year. 
One  commenter  suggested  that  the 


Department  require  that  each  year  the 
State  or  local  agencies  perform  an  on¬ 
site  review  of  10  percent  of  the  food 
vendors  under  the  jurisdiction  of  the 
State  agency.  This  suggestion  seems  an 
equitable  requirement  in  that  it  will 
avoid  imposing  too  great  an 
administrative  burden  on  the  State 
agency  while  at  the  same  time  will 
ensure  that  a  signifcant  number  of  food 
vendors  are  reviewed  each  year. 
Therefore,  this  requirement  is  included 
in  the  regulations.  Criteria  has  also  been 
added  on  how  to  select  vendors  for 
review.  Vendors  should  be  selected  on 
the  basis  of  geographic  diversity,  high 
Program  sales,  past  Program  abuse,  high 
prices  for  supplemental  foods,  or  other 
criteria  at  the  State  agency’s  discretion. 
Selection  according  to  those  criteria  will 
ensure  that  reviews  are  targeted  where 
they  will  be  most  useful. 

Food  vendor  training  sessions.  About 
ten  commenters  opposed  the 
requirement  of  training  sessions  for 
vendors,  mostly  due  to  cost.  About 
twice  as  many  commenters  supported 
this  requirement.  The  Department 
believes  that  training  sessions  for  food 
vendors  are  a  very  useful  means  of 
informing  the  food  vendors  of  their 
responsibilities  under  the  WIC  Program. 
They  are  also  necessary  to  provide  a 
forum  for  answering  food  vendors’ 
questions  and  making  sure  that  they 
understand  the  purpose  of  the  Program. 
Therefore,  although  the  Department 
does  not  believe  the  written  agreement 
must  include  a  provision  concerning  the 
training  sessions,  the  requirement  for 
conducting  training  sessions  remains  in 
the  regulations. 

Program  abuse.  A  large  number  of 
,  comments  were  received  on  the  sections 
concerning  participant  and  vendor 
abuse.  Over  20  commenters  supported 
the  section.  Two  commenters  asked  that 
the  State  agency  be  allowed  to  design 
its  own  system  for  controlling  vendor 
and  participant  abuse.  The  Department 
believes  that  the  State  agency  is  already 
given  sufficient  flexibility  in  designing 
and  implementing  its  system  for 
preventing  abuse  of  the  Program. 
Additional  language  has  thus  not  been 
added  to  the  final  regulations. 

There  was  some  disagreement  among 
commenters  concerning  the  penalties 
that  should  be  imposed  on  vendors  who 
abuse  the  Program.  Fifteen  commenters 
asked  that  instead  of  requiring 
suspension  of  vendors,  the  regulations 
require  that  “appropriate  action  be 
taken.”  The  Department  strongly 
believes  that  vendors  who  abuse  the 
Program  by  claiming  excessive 
reimbursement  or  providing 
unauthorized  foods  to  participants 


should  be  suspended  from  the  Program. 
Not  to  do  so  would  encourage  other 
vendors  to  abuse  the  Program  with 
impunity. 

A  greater  number  of  commenters 
asked  that  the  Department  require  that 
disqualification  from  other  FNS 
programs  be  grounds  for  suspension  of 
the  vendor’s  participation  in  the 
Program.  The  proposal  had  stated  that 
disqualification  from  another  FNS 
program  merely  be  grounds  for  review  of 
the  vendor’s  participation.  This  wording 
was  chosen  to  allow  greater  flexibility 
for  the  State  agency  and  to  provide 
vendors  with  the  benefit  of  a  fair  review 
of  the  circumstances  which  may  exist  in 
regard  to  the  Program.  Therefore,  the 
wording  remains  unchanged  in  the 
regulations. 

The  maximum  period  of  suspension 
from  the  Program  has  been  reduced  to  1 
year  rather  than  3  years  as  proposed. 

The  Department  determined  the  1  year 
suspension  to  be  a  more  reasonable 
sanction. 

A  few  commenters  asked  that  the 
Department  allow  a  warning  period 
before  the  imposition  of  sanctions  for  a 
vendor’s  abuse  of  the  Program.  The 
Department  has  no  objection  to  the 
State  agency  providing  a  warning.  The 
State  agency  has  the  flexibility  to 
determine  what  level  of  noncompliance 
constitutes  abuses  of  the  Program. 
However,  as  this  flexibility  is  provided 
in  the  current  language,  no  change  has 
been  made  in  this  section. 

Thirty-five  commenters  opposed  the 
prohibition  against  suspending  children 
from  the  Program  due  to  Program  abuse 
by  the  parents.  Another  15  asked  that 
the  State  be  given  more  discretion  in 
determining  when  to  suspend.  The 
reasons  given  were  that  sanctions  were 
needed  against  parents  who  abuse  the 
Program:  it  will  make  enforcement  of 
WIC  Program  requirements  difficult:  and 
the  requirement  may  result  in  less 
children  receiving  food  by  encouraging 
parents  to  sell  vouchers  or  obtain 
unauthorized  items  in  lieu  of 
supplemental  foods.  Only  four 
commenters  supported  the  prohibition 
against  suspending  children.  The 
Department  does  not  believe  that 
children  should  be  punished  for  the  acts 
of  their  parents.  However,  the 
Department  is  concerned  about  any 
possible  encouragement  to  participant 
abuse  of  the  Program.  If  a  parent  is 
obtaining  foods  for  a  fraudulent  purpose 
and  is  not  providing  the  supplemental 
foods  to  the  child,  it  makes  little  sense 
to  keep  the  child  on  the  Program. 
Therefore,  it  appears  that  the  decision 
as  to  whether  to  suspend  a  child’s 
participation  should  be  made  on  an 
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individual  basis,  depending  on  what  is 
in  the  best  interest  of  the  child  involved. 
As  a  result,  this  section  has  been 
reworded  to  allow  the  State  agency 
more  discretion  in  determining  whether 
to  suspend  a  participant  for  Program 
abuse.  Participants  may  be  suspended 
for  a  period  not  to  exceed  three  months 
at  the  discretion  of  the  State  agency. 

Institutions.  A  large  number  of 
commenters  requested  changes  in  the 
requirement  that  foods  not  be  issued  for 
use  by  residents  of  institutions. 

This  provision  was  never  intended  to 
exclude  children  who  spend  part  of  the 
day  in  a  day  care  center  from 
participating  in  the  Program.  Rather,  it 
was  intended  to  exclude  persons  who 
live  in  institutions  which  already 
provide  them  with  food.  The  reason  for 
the  requirement  is  to  preserve  the 
individual  nature  of  the  Program  and  to 
prevent  WIC  foods  from  being  used  in 
institutional  feeding  with  no  connection 
made  between  health  care  or  nutrition 
education.  However,  due  to  the 
misunderstanding  that  has  emerged  on 
this  issue,  the  examples  of  day  care 
centers  have  been  deleted.  The  State  or 
local  agency  still  may  not  provide  foods 
to  the  day  care  centers;  but  children 
who  spend  part  of  the  day  in  a  day  care 
center  may  continue  to  participate  in  the 
WIC  Program  as  before.  In  addition, 
individuals  residing  in  facilities  such  es 
rooming  houses  or  group  homes  where 
meals  are  not  served,  would  not  be 
considered  institutional  residents. 

About  50  comments  were  received 
objecting  to  this  requirement  in  more 
general  terms  on  the  grounds  that  some 
institutions  do  not  provide  sufficient 
food.  The  purpose  of  the  Program  is  to 
provide  supplemental  food  and  nutrition 
education  to  individuals.  Providing 
foods  for  distribution  by  institutions 
would  be  contrary  to  this  purpose, 
especially  as  many  institutions  are 
receiving  cash  and  commodities  through 
other  FNS  programs.  It  was  pointed  out 
that  some  institutions  do  have  kitchen 
facilities  for  use  by  residents.  However, 
in  most  cases  the  bulk  of  the  food 
received  by  residents  is  provided  by  the 
institution. 

Participant  signature.  It  was 
suggested  that  the  requirement  that 
participants  sign  upon  the  receipt  of 
food  instruments  or  supplemental  foods 
should  be  changed  to  allow  the 
representative  of  the  participant  to  pick 
up  the  foods.  FNS  policy  is  that  a 
representative  may  pick  up  food  or  food 
instruments  for  the  participant  and  sign 
the  food  instrument  for  the  participant. 
The  regulations  have  been  rewritten  to 
reflect  this  policy. 


Mailing  of  food  instruments.  A 
number  of  comments  were  received 
concerning  the  mailing  of  food 
instruments.  Over  15  commenters 
opposed  the  mailing  of  food  instruments 
because  it  may  encourage  fraud  and 
discourages  the  provision  of  nutrition 
education.  Twice  as  any  commenters 
supported  the  mailing  of  food 
instruments  in  various  circumstances, 
including  poor  transportation,  hardships, 
if  a  migrant  farmworker  is  about  to 
move,  and  on  the  request  of  the 
participant.  Because  the  Department 
believes  Program  services  should  be 
closely  integrated  with  other  health 
services,  mailing  is  only  permitted  in 
limited  circumstances.  As  requested  by 
commenters,  mailing  due  to  a 
participant’s  transportation  difficulties 
or  other  hardships  is  allowed  in  the  final 
regulations,  as  in  the  proposal.  Some 
commenters  suggested  mailing  food 
instruments  to  participants  who  are 
relocating  in  a  new  area.  The  final 
regulations  do  not  permit  such  mailings 
because  there  may  be  no  authorized 
food  vendors  to  accept  the  food 
instruments  mailed  from  another  area. 
Mailing  on  the  request  of  a  participant  is 
too  broad  a  criterion,  although  a 
participant’s  request  for  mailing  should 
be  carefully  considered  In  light  of  the 
criteria  given  in  the  regulations.  The 
requirements  regarding  mail  delivery  of 
food  instruments  remain  as  proposed. 

Information  on  food  instruments.  The 
information  required  to  be  given  on  the 
food  instrument  was  the  occasion  for 
much  comment.  About  10  commenters 
asked  that  participants  be  given  a 
maximum  of  30  days  to  use  the  food 
instrument  to  obtain  supplemental 
foods.  The  proposal  provided  that  the 
participant  be  given  a  minimum  of  30 
days.  'This  requirement  was  included  to 
ensure  that  participants  are  given 
sufficient  time  to  redeem  the  food 
instrument  and  to  avoid  unnecessarily 
inconveniencing  participants.  The 
Department  had  received  a  number  of 
complaints  from  various  parts  of  the 
country  concerning  food  delivery 
systems  where  participants  were  forced 
to  go  to  the  store  quite  frequently,  with 
no  particular  benefit  derived  either  for 
the  participant  or  the  local  agency.  The 
Department  believes  that  participants 
should  be  allowed  the  maximum 
possible  time  to  redeem  the  food 
instrument.  Therefore,  the  requirement 
that  the  participant  be  given  a  minimum 
of  30  days  remains  in  the  regulations. 
One  commenter  asked  that  for  first 
issuance  the  participant  be  allowed  until 
the  end  of  the  month  or  cycle  for  which 
the  food  instrument  is  valid.  This  is  the 


intent  of  the  provision,  and  the  wording 
has  been  changed  to  clarify  this  point. 

Almost  20  commenters  asked  that  the 
food  vendor  expiration  date  be  30  days 
from  the  last  date  for  which  the 
participant  may  use  the  food  instrument. 
The  proposal  gave  the  food  vendor  a 
maximum  of  60  days  in  which  to  redeem 
the  food  instrument.  The  State  agency 
may  limit  the  food  vendor  to  less  than  60 
days  if  the  State  agency  ensures  that  the 
shorter  time  period  wilt  impose  no 
undue  burden  on  the  vendor.  Therefore, 
the  State  agency  may  in  some 
circumstances  give  the  vendor  only  30 
days.  However,  as  there  are 
circumstances  where  a  30-day 
requirement  would  create  problems  for 
the  food  vendor,  the  provision  allowing 
the  State  agency  to  set  a  maximum  of  60 
days  remains  in  the  regulations. 

A  few  commenters  opposed  the 
requirement  that  the  maximum  purchase 
value  be  higher  than  the  anticipated  cost 
of  the  supplemental  foods  because  they 
felt  it  was  an  invitation  to  fraud.  This 
should  not  be  a  problem  if  the  food 
vendor  is  instructed  as  to  the  meaning  of 
the  maximum  purchase  value  and  the 
State  or  local  agency’s  financial 
management  system  has  the  effective 
check  on  possible  overpricing. 
Additionally,  the  maximum  purchase 
value  must  be  higher  than  the  cost  of  the 
foods  to  ensure  that  the  participant  does 
not  have  to  pay  part  of  the  cost. 
Therefore,  the  requirement  remains  as 
proposed. 

The  largest  number  of  comments,  over 
150,  opposing  any  single  issue  of  the 
regulations  were  received  on  the 
requirement  for  brand  names  to  be 
listed  on  the  food  instrument.  The 
reasons  given  for  opposing  the 
requirement  were  that  the  variety  of 
authorized  foods  is  too  great  so  there  is 
not  enough  room  on  the  food  instrument; 
it  would  constitute  promotion  of  a 
commercial  product  which  is  against 
certain  State  laws;  because  foods  differ 
between  areas  within  a  State,  a 
Statewide  uniform  food  instrument 
could  not  be  provided;  and  it  would 
require  changing  the  food  instrument 
very  rapidly  to  keep  up  with  changes  in 
the  brand  names.  Only  very  few 
commenters  supported  the  brand  names 
requirement.  The  Department  believed 
that  brand  names  should  be  placed  on 
the  voucher  to  ensure  that  the 
participant  and  food  vendor  clearly 
understand  which  foods  are  allowable 
under  the  Program.  However,  the 
Department  did  not  expect  that  the 
requirement  would  prove  so 
burdensome  to  State  and  local  agencies. 
Therefore,  the  requirement  that  brand 
names  be  printed  on  the  food  instrument 
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is  deleted.  States  are  encouraged  to 
print  the  brand  names  if  possible.  If 
States  do  not  print  the  brand  names  on 
the  food  instruments,  they  should  ensure 
that  all  vendors  and  participants  are 
aware  of  exactly  which  foods  are 
authorized  by  providing  them  with 
brand  name  lists. 

Late  food  instruments.  About  five 
commenters  opposed  allowing  the 
vendor  to  redeem  expired  food 
instruments;  an  equal  number  supported 
this  provision.  One  commenter  was 
unclear  whether  the  $200  limit  applied  to 
a  limit  for  each  submission  or  a  limit  on 
€dch  vendor.  Formerly,  the  State  agency 
had  to  request  FNS  approval  for 
redemption  of  any  late  food  instruments. 
The  proposed  provision  is  designed  to 
save  administrative  time  for  both  FNS 
and  the  State  agency.  The  limit  of  $200 
refers  to  a  single  submission  of  expired 
food  instruments.  The  State  agency 
should  not  continue  to  reimburse 
repeated  late  submissions  of  food 
instruments  from  the  same  food  vendor. 

Number  of  food  vendors.  Over  20 
commenters  opposed  the  requirement  of 
more  than  three  food  vendors  in  each 
clinic  service  area,  while  a  larger 
number  supported  the  requirement. 

Those  opposed  to  the  requirement 
suggested  that  the  number  of  vendors 
should  depend  on  the  size  of  the  area  or 
the  caseload  and  claimed  that  there  may 
be  insufficient  vendors  available.  It 
would  be  difficult  to  set  equitable 
requirements  for  the  number  of  food 
vendors  on  the  basis  of  size  of  area  or 
population.  Since  the  clinic  service  area 
is  usually  determined  on  the  basis  of 
size  or  population,  the  Department 
believes  that  the  requirement  of  four 
vendors  per  clinic  service  area 
reasonably  reflects  these  concerns. 
However,  it  was  pointed  out  that  the 
requirement  could  cause  problems  if 
there  only  four  vendors  in  the  area  and 
one  vendor  refused  to  participate  or 
could  not  successfully  carry  out  Program 
responsibilities.  Therefore,  the  wording 
of  the  requirement  has  been  slightly 
changed  to  require  four  food  vendors  per 
clinic  service  area  unless  the  State 
agency  determines  that  it  is  impossible 
due  to  a  lack  of  retail  outlets  which  meet 
Program  requirements,  vendor  refusal  to 
participate,  or  lack  of  outlets  with  prices 
commensurate  with  the  area’s  other 
retail  outlets. 

Direct  distribution.  Two  commenters 
asked  that  the  State  agency  be  given  a 
shrinkage  allowance  to  compensate  for 
the  loss  of  stored  food  due  to  infestation 
or  damage.  The  Department  does  not 
believe  that  WIG  Program  funds  should 
be  provided  to  pay  for  foods  lost  or 
damaged.  Such  an  allowance  might 


encourage  State  agencies  to  neglect 
strict  control  and  maintenance  of 
storage  facilities.  Therefore,  this 
suggestion  was  not  included  in  the 
regulations. 

Financial  Management  Systems  §  246.11 

Identification  of  obligated  funds.  One 
commenter  asked  that  the  requirement 
for  “accurate”  identification  of  obligated 
funds  be  deleted.  The  commenter 
claimed  that  accurate  identification  was 
impossible,  since  the  actual  price  of  the 
food  is  not  known  until  redemption  by 
the  vendor.  This  requirement  does  not 
mean  that  the  actual  redeemed  value  of 
the  food  instrument  must  be  known 
exactly  at  the  time  of  issuance. 

However,  the  State  agency  should  have 
a  reasonable  estimate  of  the  amount  of 
obligations.  The  estimate  can  be  based 
on  the  prevailing  retail  price  of  the  foods 
issued. 

Reconciliations.  About  10  commenters 
opposed  the  requirement  of  a  one  to  one 
reconciliation  of  all  food  instruments. 
They  felt  that  the  reconciliation  was  not 
necessary  to  discover  fraud  and  was  too 
costly.  However,  the  Department 
strongly  believes  that  one  to  one 
reconciliation  of  the  value  of  food 
instruments  issued  with  the  value 
redeemed  is  essential  for  the  accurate 
control  and  accounting  for  WIG  Program 
funds.  Without  a  one  to  one 
reconciliation  the  State  agency  will 
never  know  how  much  funds  it  has 
expended  and  will  not  be  able  to  spend 
all  of  its  available  funds  to  serve 
participants.  Further,  this  requirement 
has  been  in  effect  over  1  year  and  States 
have  made  considerable  efforts  to 
comply.  Therefore,  the  requirement  of  a 
one  to  one  reconciliation  remains  in  the 
regulations.  Some  comments  were  also 
received  asking  that  home  delivery 
systems  be  excluded  from  the 
requirement  of  a  one  to  one 
reconciliation.  Under  a  home  delivery 
system,  the  local  agency  must  know  the 
value  of  obligations  and  the  subsequent 
expenditures.  The  same  information  as 
to  identification  of  obligations  and 
expenditures  on  a  one  to  one  basis  is 
still  required. 

Identification  of  unredeemed  food 
instruments.  One  commenter  asked  that 
the  requirement  of  identifying 
unredeemed,  unexpired  food 
instruments  be  deleted.  The 
accountability  of  all  food  instruments 
issued  is  extremely  important  under  a 
sound  financial  management  system.  All 
unexpired,  unredeemed  food 
instruments  must  be  reflected  on  records 
and  reports.  This  will  permit  prompt 
cancellation  of  all  food  instruments  that 
jexpire  and  remain  unredeemed  and 


further  ensure  complete  accountability 
of  all  food  instruments  issued. 

Therefore,  the  requirement  will  remain 
as  proposed. 

Program  Costs  §  246.12 

Some  wording  has  been  added  to  this 
section  to  clarify  the  State  agency’s 
responsibilities  regarding  direct  and 
indirect  costs.  This  provision  adds  no 
new  requirements  to  the  regulations. 

Nutrition  education  "set-aside.  ”  A 
large  number  of  comments  were 
received  concerning  the  requirement 
that  a  State  agency  expend  an  amount 
equal  to  at  least  one-sixth  of  the  State 
agency's  administrative  expenditures  on 
nutrition  education.  Nearly  30 
commenters  requested  that  the 
Department  accept  estimates  as 
documentation  of  the  level  of  nutrition 
education  expenditures.  All 
expenditures  claimed  must  be  based  on 
records  of  actual  expenditures.  Each 
nutrition  education  expenditure  which  is 
used  to  show  compliance  with  this 
requirement  must  be  supported  with  the 
same  documentation  that  would  be  used 
to  support  any  other  item  of  cost.  It  is 
true  that,  since  nutrition  education  is  not 
a  line  item  expenditure,  in  some  cases 
the  actual  amount  of  a  documented  line 
item  expenditure  which  was  devoted  to 
nutrition  education  may  be  hard  to 
determine.  In  these  cases,  the  amount  of 
the  expenditure  devoted  to  nutrition 
education  should  be  determined  in  a 
reasonable  and  accurate  manner.  Where 
it  is  impossible  to  determine  the  exact 
amount  of  a  cost  category  which  was 
spent  on  nutrition  education,  an 
estimate  may  be  used  as  long  as  it  is 
supported  by  appropriate  evidence. 

Gommenters  asked  whether  the  State 
agency  had  to  document  the  full  costs  of 
nutrition  education  or  only  sufficient 
expenditures  to  prove  that  the  State  had 
expended  an  amount  equal  to  at  least 
one-sixth  of  its  administrative 
expenditures  on  nutrition  education.  The 
State  agency  must  document  that  it  has 
spent  an  amount  equal  to  at  least  one- 
sixth  of  its  administrative  expenditures 
on  nutrition  education.  The  State  agency 
is  not  required  to  maintain  records 
supporting  the  expenditure  of  nutrition 
education  funds  above  the  one-sixth 
requirement,  other  than  the  records 
necessary  for  claiming  other  categories 
of  administrative  costs.  This  policy 
should  help  reduce  the  administrative 
burden  on  State  agencies  which  spend  a 
large  percentage  of  their  administrative 
allowance  on  nutrition  education. 

About  ten  commenters  stated  that 
one-sixth  of  the  State  agency’s 
administrative  expenses  was  not 
sufficient  for  nutrition  education.  The 
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requirement  of  one-sixth  is  a  minimum 
requirement,  and  the  State  agency  is 
free  to  devote  more  than  one-sixth  of  its 
administrative  expenditures  to  nutrition 
education. 

Almost  30  comments  were  received 
asking  that  dietary  assessments  be 
allowed  as  a  nutrition  education  cost. 

The  intent  of  the  increased  emphasis  on 
nutrition  education  in  the  law  is  to 
encourage  improvements  and 
formalization  of  the  nutrition  education 
component  of  the  Program. 

The  Department  believes  that  only 
those  expenditures  which  are  clearly 
devoted  to  nutrition  education  should  be 
included  in  the  "set-aside."  Dietary 
assessments  which  are  performed  to 
determine  an  applicant’s  eligibility  for 
the  WIC  Program  may  not  be  claimed  as 
a  nutrition  education  expenditure. 

Dietary  assessments  performed  on 
persons  solely  as  a  means  of  providing 
nutrition  education  may  be  claimed  as  a 
nutrition  education  expenditure.  This 
distinction  is  not  intended  to  preclude 
nutrition  education  oriented  discussions 
during  the  dietary  assessment  in  the 
certification  process;  however,  in  these 
cases,  the  dietary  assessment  should  be 
claimed  as  a  certification  expense.  The 
nutritionist  may  estimate  the  time  spent 
with  the  participant  above  and  beyond 
that  necessary  for  certification,  and 
claim  that  time  as  a  nutrition  education 
expenditure. 

Approximately  ten  commenters 
objected  to  the  provision  that  in-kind 
services  used  for  nutrition  education 
may  replace  WIC  Program 
administrative  funds  in  the  one-sixth 
set-aside  requirement.  Public  Law  95- 
627  allows  in-kind  services  to  be 
included,  providing  documentation  is 
submitted  and  approval  is  obtained. 
Therefore,  the  provision  remains. 

A  number  of  comments  were  received 
concerning  the  various  items  listed  as 
expenditures  which  may  be  included  in 
the  nutrition  education  set-aside.  The 
list  was  designed  to  include  the  most 
common  costs  which  could  be 
reasonably  justified  as  contributing  to 
nutrition  education. 

There  was  some  confusion  as  to 
whether  fringe  benefits  and  travel  time 
were  allowable  nutrition  education 
costs.  The  intent  of  the  provision  that 
"salaries  and  other  costs  for  time  spent 
on  nutrition  education”  is  to  include 
fringe  benefits  and  travel.  A  few 
commenters  pointed  out  that  the  cost  of 
producing  nutrition  education  materials 
was  allowable,  but  the  cost  of 
purchasing  materials  from  other  sources 
was  not.  This  was  an  oversight,  and  in 
the  final  regulations  the  cost  of 
purchasing  nutrition  education  materials 


is  included.  Approximately  ten 
comments  were  received  objecting  to 
the  inclusion  of  each  of  the  categories  of 
evaluation,  training,  planning,  and 
monitoring  in  the  nutrition  education 
set-aside.  They  wanted  more  time  spent 
on  nutrition  education  counseling. 
However,  without  training,  planning, 
monitoring  and  evaluation  the  qualityof 
nutrition  education  would  suffer,  and  it 
would  be  impossible  to  gauge  what 
progress  had  been  made  and  where 
nutrition  education  resources  should  be 
directed.  The  Department  considers 
these  functions  essential  to  a  successful 
nutrition  education  program.  Since  the 
law  requires  that  all  funds  spent  on 
“nutrition  education  activities"  be 
included  in  the  set-aside,  these  items 
remain  in  the  regulations  as  allowable 
nutrition  education  expenditures. 

The  Department  also  received  about 
five  comments  objecting  to  considering 
in  the  set-aside  the  cost  of  mailing  of 
nutrition  education  materials  to 
participants.  The  purpose  of  a  mandated 
funding  set-aside  for  nutrition  education 
is  to  improve  and  expand  nutrition 
education  activities.  The  Department 
believes  that  in  cases  of  unusual 
circumstances,  nutrition  education 
materials  could  be  mailed  to  an 
individual  participant  and  considered  an 
allowable  cost.  Therefore,  the  provision 
to  include  the  mailing  of  nutrition 
education  materials  to  participants  as 
an  allowable  nutrition  education 
exenditure  will  be  retained.  Certainly 
the  mailing  of  materials  should  not  be 
the  routine  method  of  a  local  agency  for 
providing  nutrition  education. 

Medical  equipment.  About  ten 
commenters  supported  allowing  the 
purchase  of  medical  equipment  with 
WIC  Program  funds,  while  about  half  of 
that  number  opposed  it.  Public  Law  95- 
627  includes  the  cost  of 
spectrophotometers,  centrifuges,  scales 
and  measuring  boards  as  allowable 
administrative  costs.  The  costs  of  these 
kinds  of  equipment  vary  widely, 
depending  upon  the  use  for  which  the 
equipment  is  designed.  Since  only 
certain  models  of  this  equipment  are 
necessary  for  the  WIC  Program,  it  is 
necessary  that  the  Department  set  cost 
limits  for  purchasing  this  equipment. 

This  is  especially  important  because  the 
cost  of  elaborate  spectrophotometers  or 
centrifuges  may  be  thousands  of  dollars 
above  the  cost  of  equipment  necessary 
for  certification.  Therefore,  FNS  will 
publish  guidance  on  what  equipment 
may  be  purchased  and  above  what  cost 
level  these  purchases  must  receive  prior 
approval  by  FNS.  Until  these  guidelines 
are  determined  each  piece  of  medical 
equipment  purchased  with  WIC  Program 


funds  must  receive  prior  approval  by 
FNS. 

Fair  hearings.  A  couple  of 
commenters  asked  whether  the  cost  of 
fair  hearings,  including  the  cost  of  an 
independent  medical  assessment,  was 
an  allowable  WIC  Program  cost.  The 
right  to  a  fair  hearing  is  essential  if  the 
participant  is  to  be  assured  of  fair  and 
unbiased  treatment.  The  cost  of  a  fair 
hearing  is  certainly  an  allowable 
Program  expenditure.  Since  a 
disagreement  over  whether  an  applicant 
is  in  nutritional  need  may  be  difficult  to 
resolve,  the  cost  of  an  independent 
medical  assessment  of  the  applicant’s 
nutritional  risk  is  also  allowable,  as  long 
as  the  assessment  is  necessary  to 
resolve  issues  related  to  the  fair  hearing. 

Transportation  of  participants.  In  the 
past  WIC  administrative  funds  could  not 
be  used  for  transportation  expenses 
incurred  by  participants  since  funding 
was  limited  in  many  of  the  clinics. 
However,  a  prime  concern  of  the 
Department  is  for  improved  service  to 
participants  in  rural  areas.  For  this 
reason  the  Department  has  decided  to 
change  its  previous  policy  by  allowing 
the  States  the  prerogative  of  using 
administrative  funds  to  provide 
participant  transportation  when 
essential  to  assure  Program  access. 
Consequently,  the  final  regulations 
include  transportation  of  participants  as 
an  allowable  cost  at  the  discretion  of  the 
State  agency  when  such  service  is 
considered  essential. 

FNS — approved  costs.  The  proposal 
stated  that  only  those  costs  allowable 
under  FMC  74-^  were  allowable  costs. 
However,  under  FMC  74-4  there  are 
certain  costs  which  are  allowable  only 
with  the  prior  approval  of  FNS.  In  the 
interest  of  clarity  the  regulations 
provide  a  list  of  expenditures  which 
require  prior  FNS  approval.  The 
requirements  of  OMB  circular  A-90  are 
also  included.  The  costs  of  information 
systems,  including  automated  data 
processing  equipment,  are  allowable 
under  certain  conditions.  The 
information  system  must  be  adequately 
planned,  costs  must  be  justified, 
duplication  with  existing  systems  must 
be  avoided  and  the  system  must  be 
coordinated  with  other  State  or  local 
operations  as  much  as  possible. 

Program  Income  §  246. 13 

The  five  comments  received 
concerning  this  area  supported  the 
section  as  written.  However,  as  part  of 
an  gffort  to  simplify  regulations,  the 
department  has  reduced  the  contents. 
Specifics  concerning  proceeds  received 
from  sources  such  as  the  sale  of 
property  or  royalties  are  now  covered 
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under  a  general  category  of  “Other 
Program  Income”  to  be  handled  in 
accordance  with  provisions  of  A-102, 
Attachment  E.  There  have  also  been 
minor  revisions  in  wording  in  the 
remaining  parts  of  the  section. 

Distribution  of  Funds  §  246.14 

An  estimated  112  comments  w’ere 
received  on  this  section.  There  were 
several  requests  that  the  regulations 
include  guidance  on  how  FNS  intends  to 
spend  funds  appropriated  for  special 
projects.  In  this  regard,  a  separate  notice 
will  be  published  shortly  providing 
guidelines  for  the  type  of  evaluations 
and  pilot  projects  the  Department  feels 
will  be  especially  beneficial  to  the 
Program,  as  well  as  a  timeframe  and 
guidance  for  submission  of  applications 
for  such  funds. 

Approximately  43  commenters 
expressed  some  opposition  to  the 
requirement  concerning  the  formula  for 
distribution  of  administrative  funds  to 
local  agencies.  It  was  felt  that  few 
significant  determinants  of  cost  levels 
could  be  included  in  a  mathematical 
formula,  that  line  item  budgets  were 
more  efficient  and  that  it  should  be  a 
State  decision.  It  was  suggested  that 
“formula”  be  changed  to  “method"  or 
“procedure”  to  allow  greater  flexibility 
to  the  State  agency  and  avoid  the 
necessity  of  using  a  strict  mathematical 
formula.  Since  the  law  does  not  require 
a  mathematical  formula,  the  Department 
concurs  that  the  use  of  this  word  is 
restrictive  and  misleading.  Therefore, 
the  regulatory  language  has  been 
revised  and  now  reads  that  for  the 
allocation  of  administrative  funds  the 
State  agency  shall  develop  an 
administrative  funding  procedure  in 
cooperation  with  a  representative 
sample  of  local  agencies. 

The  requirements  for  a  representative 
sample  of  local  agencies  and  the  criteria 
for  the  formula  also  evoked  a  number  of 
comments.  Several  commenters 
supported  the  sample  prescribed  in  the 
regulations.  Others  suggested  that  the 
Department  not  specify  which  local 
agencies  must  be  included.  However, 
the  Department  believes  that  it  is 
important  that  the  State  agency  receive 
a  comprehensive  and  well-balanced 
view  of  the  local  agencies’  needs. 
Therefore,  the  final  regulations  retain 
the  requirements  for  a  specific  group  of 
local  agencies  to  be  included  in  the 
representative  sample.  It  w'as  suggested 
that  a  “potential  local  agency”  be 
deleted  since  they  may  never  participate 
in  the  WIG  Program.  The  requirement  of 
“a  potential  local  agency”  has  been 
deleted.  Concerning  the  criteria  for  the 
method,  it  was  suggested  that  the 


number  of  participants  served  by  the 
local  agencies  should  be  an  important 
consideration.  The  Department  agrees 
and  this  factor  is  now  included  in  the 
regulatory  requirement. 

The  Department  has  made  a 
significant  change  in  this  Section  by 
adding  two  new  parts  as  follows:  (d) 
Recovery  of  funds.  Funds_may  be 
recovered  from  a  State  agency  at  any 
time  that  FNS  determines,  based  on 
State  agency  reports  of  expenditures 
and  operations,  that  the  State  agency  is 
not  expending  funds  at  a  rate 
commensurate  with  the  amount  of  funds 
distributed  or  provided  for  expenditures 
under  the  Program:  and  (e)  Reallocation 
of  funds.  Any  funds  recovered  under 
paragraph  (d)  above  shall  be  reallocated 
by  FNS  as  deemed  appropriate. 

This  information  was  formerly 
proposed  in  §  246.15  “Redistribution  of 
Funds.”  The  Department  determined, 
however,  that  §  246.15  was  actually  a 
composite  of  information  that  either 
pertained  to  other  sections  of  the 
regulations  or  was  a  reiteration  of  their 
content.  Therefore,  in  addition  to  the 
above  parts  being  transferred  to 
§  246.14,  other  portions  of  §  246.15  have 
been  combined  with  the  section  on 
Claims  and  Penalties,  or  with  the 
provisions  on  sanctions  under  the 
Management  evaluation  and  reviews 
section.  Therefore.  §  246.15,  as 
proposed,  has  now  been  deleted. 

Records  and  reports  §  246.15 

Nine  comments  were  received  on  this 
section,  half  of  which  were  basically  in 
accord  with  the  requirements  as  stated. 

One  commenter  suggested  that  reports 
be  available  on  request  within  a 
reasonable  time  to  anyone  requesting 
them.  This  is  presently  allowed  if  such 
information  does  not  divulge  the  names 
of  participants  or  their  medical  case 
records  and,  therefore,  need  not  be 
reiterated  under  Program  regulations. 

Another  suggestion  was  to  require 
reports  on  the  racial  and  ethnic 
breakdown  of  local  agency  staff 
members.  The  Department  requires  FNS 
to  develop  special  regulations 
addressing  civil  rights  for  each  FNS 
program.  Such  regulations  concerning  all 
aspects  of  the  WIC  Program  are  being 
developed. 

One  commenter  endorsed  quarterly 
reporting  rather  than  monthly:  how'ever. 
Pub.  L.  95-627  specifically  states  that 
State  agencies  must  submit  monthly 
financial  reports  and  participation  data 
to  FNS.  Previously  a  Court  Order 
mandating  the  recovery  and  reallocation 
of  unspent  funds  dictated  that  a  monthly 
reporting  system  be  maintained.  Since 
the  reallocation  process  is  presently  a 


necessary  component  of  funding 
apportionment,  the  monthly  submission 
of  Program  performance  data  has  been 
of  tremendous  benefit  to  Program 
administration  and  planning.  The 
requirement  for  monthly  reporting  will 
be  retained. 

This  section  has  been  redesignated  as 
§  246.15. 

Closeout  Procedures  §  246.16 

Fiscal  year  closeouts.  Of  the  twenty- 
one  comments  received  on  this  section, 
one-fourth  were  basically  supportive. 
Other  commenters,  however,  felt  the 
requirements  were  unrealistic,  such  as 
the  time  frame  for  submission  of  the 
final  fiscal  year  closeout  reports,  and 
suggested  it  be  increased  from  120  days 
to  150  days.  Consequently,  the  time 
frame  has  been  increased  to  150  days. 

It  was  further  suggested  the  FNS 
should  be  responsible  for  reimbursing 
State  agencies  for  expenses  or  unpaid 
obligations  later  than  one  year  after  the 
close  of  the  fiscal  year  in  which  they 
w'ere  incurred.  The  Department  believes 
that  any  extension  w’ould  be  excessive. 
When  the  State  agency  has  a  sound 
financial  management  system  which 
provides  accurate,  current  and  complete 
accounting  for  all  property,  assets,  and 
all  Program  funds  received  and 
expended,  there  should  be  no  need  for 
reimbursement  of  any  cost  later  than 
one  year  after  the  close  of  the  fiscal 
year,  unless  the  reimbursement  is  due  to 
an  audit  settlement. 

Grant  closeout  procedures.  Several 
commenters  addressed  Program 
termination.  They  did  not  favor 
termination  of  any  local  WIC  Program, 
especially  if  there  was  no  other  sponsor 
available  since  participants  would  be 
adversely  affected.  The  Department 
does  not  encourage  any  action  that 
would  be  detrimental  to  participants: 
however,  there  must  be  some  recourse  if 
an  agency  seriously  neglects  its 
responsibility  in  complying  with 
Program  requirements.  Any  agency 
entering  into  an  agreement  to  administer 
the  Program  will  hopefully  recognize  the 
necessity  for  full  compliance  and  the 
need  will  not  arise  to  enforce  the 
termination  provision.  If  the  situation 
did  demand  such  recourse,  all  effort  will 
be  expended  to  immediately  secure 
another  sponsor  to  maintain  continuity 
of  benefits  for  participants. 

This  section  has  been  redesignated  as 
§  246.16. 

Procurement  and  Property  Management 
Standards  §  246.17 

The  three  comments  received 
supported  the  section  as  written.  A  few 
minor  word  changes  or  additions  have 
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been  made,  but  the  section  basically 
remains  as  proposed.  It  has,  however, 
been  redesignated  as  §  246.17. 

Claims  and  Penalties  §  246.18 

Claims.  Only  seven  commenters 
addressed  this  section  concerning  loss 
of  Program  funds,  supplemental  foods, 
or  food  instruments,  as  a  result  of  thefts, 
embezzlements,  or  unexplained  causes. 
One  commenter  felt  the  phrase  “or 
unexplained  causes”  should  be  deleted 
on  the  basis  of  being  confusing  or 
intimidating  to  the  State  agency.  The 
Department,  however,  feels  that  upon 
execution  of  the  Federal-State 
agreement  the  State  agency  becomes  the 
protector  or  safekeeper  of  all  Program 
funds  or  food  provided  to  it,  and  must 
assume  the  accordant  responsibility. 
Therefore  the  loss,  even  if  it  cannot  be 
attributed  to  theft  or  embezzlement,  is 
still  the  responsibility  of  the  State 
agency,  and  the  statement  as  written  is 
retained. 

Withholding  Funds.  It  was  further 
suggested  that  the  section  should 
reference  action  that  will  be  taken  if  an 
agency  fails  to  make  prompt  payment  of 
any  claims.  The  Department  concurs 
and  has  included  language  which  states 
that  if  the  State  agency  fails  to  pay  any 
such  demand  for  funds  promptly,  FNS 
shall  reduce  the  State  agency's  Letter  of 
Credit  by  the  sum  due.  An  appropriate 
formal  letter  shall  be  sent  to  the  Chief 
State  Health  Officer  or  equivalent 
stating  that  this  action  will  be  taken 
within  30  days,  and  identifying  the 
amount  of  funds  which  will  be  withheld. 
The  final  regulations  also  clarify  that  the 
State  agency  is  responsible  for  providing 
the  funds  to  maintain  Program 
operations  at  the  level  reached  prior  to 
the  Letter  of  Credit  reduction. 

In  addition  to  minor  changes  to 
incorporate  phraseology  formerly 
contained  in  §  246.15  “Distribution  of 
Funds"  now  deleted,  this  section  is 
redesignated  as  §  246.18. 

Management  Evaluations  and  Reviews 
§  246.19 

General.  One  commenter  suggested 
that  language  be  added  to  state  that  FNS 
will  provide  assistance  to  State  agencies 
in  establishing  a  management 
evaluation  system.  Although  the 
Department  cannot  administer  a  State 
agency  operation,  technical  assistance 
to  establish  operations  is  available.  As 
an  indication  of  the  Department’s 
concern,  the  suggestion  to  specify  the 
availability  of  assistance  has  been 
adopted. 

As  a  result  of  the  sanction  procedure, 
a  few  commenters  wanted  FNS  to  adopt 
a  fair  hearing  procedure  for  State 


agencies  aggrieved  by  FNS  actions.  Any 
aggrieved  State  agency  that  wishes  may 
ask  for  a  review  of  an  FNS  decision, 
therefore  the  regulations  remain  as 
proposed. 

Responsibilities  of  FNS.  A  few 
commenters  did  not  want  FNS  to 
conduct  annual  reviews,  and  suggested 
that  FNS  Regional  Offices  set  the 
schedules.  Workloads  and  need  for 
management  evaluations  vary  among 
the  State  agencies.  Therefore,  in  order  to 
provide  for  some  flexibility  in 
scheduling,  annual  reviews  are 
encouraged  by  the  regulations,  but  not 
required.  FNS  must,  however,  conduct  a 
review  at  least  once  every  two  years. 

Approximately  six  commenters 
wanted  clarification  of  the  timeframes 
for  corrective  action  plans.  A  few 
commenters  wanted  a  full  year  to  effect 
corrective  action.  The  Department 
amended  the  regulations  to  make  the 
sequence  of  actions  more  clear,  but  did 
not  specify  the  exact  time  limit  for  the 
corrective  action  plan.  The  time  limit 
within  the  corrective  action  plan  itself 
should  be  determined  between  FNS  and 
the  State  agency,  since  some 
deficiencies  will  take  more  time  to 
correct  than  others.  The  regulations  do 
specify  that  State  agencies  will  have 
adequate  time  to  comply  with  the 
corrective  action  plan.  FNS  emphasis  is 
on  achieving  compliance,  not  on 
applying  a  sanction. 

This  section  also  contains  language 
previously  proposed  in  §  245.15.  The 
specific  provision  allows  FNS  to 
withhold  up  to  100  percent  of  a  State 
agency’s  administrative  funds  if  FNS 
determines  the  State  agency  has  failed 
without  good  cause  to  administer  the 
Program  in  accordance  with  the  statute, 
this  part  or  the  State  Plan.  This 
provision  is  based  upon  language  in  Pub. 
L  95-627.  FNS  would  invoke  this 
authority  only  upon  finding  continuing, 
substantial  noncompliance  or  negligence 
on  the  part  of  the  State  agency. 

Over  40  comments  were  received 
concerning  the  performance  standards 
proposed  in  the  regulations.  About  10 
commenters  were  opposed  to  the 
sanctions  as  punitive  or  unrealistic. 
Approximately  6  commenters  thought 
the  standards  were  inconsistent.  An 
alternative  suggested  was  to  allow 
computer  or  statistical  monitoring  as 
opposed  to  on-site  monitoring.  Two 
commenters  wanted  the  performance 
standards  to  be  clearer  while  about  five 
commenters  wanted  more  lenient 
standards.  Two  commenters  supported 
the  standards  and  wanted  more  strict 
standards  in  some  cases,  e.g.  vacant 
positions  should  be  vacant  no  more  than 


30  days,  rather  than  9  months  as  in  the 
proposed  regulations. 

In  evaluating  the  comments,  the 
Department  concluded  that  the 
performance  standards  in  the  proposed 
regulations  needed  clarification. 
Therefore,  some  modification  in  the 
language  was  made. 

Two  performance  standards  were 
clarified  in  the  final  regulations  in 
response  to  comments.  First,  it  is 
intended  that  10%  of  vendors  across  a 
State  agency  must  be  reviewed 
annually.  However,  sanctions  need  not 
be  imposed  unless  less  than  8%  of 
vendors  are  reviewed  annually.  State 
agencies  should  select  a  geographically 
balanced  sample.  Second,  it  is  intended 
that  100%  of  food  instruments  be 
reconciled,  meaning  that  the  instruments 
are  accounted  for  as  cashed,  stolen, 
void,  or  uncashed.  The  sanction  process, 
however,  would  not  be  implemented 
until  the  State  agency  failed  to  account 
for  more  than  5%  of  the  food 
instruments,  since  the  penalties  are  for 
substantial  noncompliance,  not 
occasional  errors.  Therefore,  the 
regulations  specify  that  the  sanctions 
process  will  begin  if  more  than  5%  of 
food  instruments  are  not  reconciled. 

Audits  §  246.20 

Approximately  23  comments  were 
received.  Eight  commenters  supported 
the  section  as  written.  The  other 
commenters  made  the  following 
suggestions: 

Corrective  Action.  Concerning  action 
to  correct  deficiencies  based  on  audit 
findings,  it  was  proposed  by  several 
commenters  that  the  State  agency  be 
required  to  design  corrective  action 
plans,  and  that  USDA  should  review  the 
State’s  action  to  determine  whether  the 
plans  were  implemented  and  whether 
the  completion  of  the  plans  solved  the 
problems.  It  was  further  suggested  that 
sanctions  should  be  levied  against  any 
agency  that  fails  to  implement  and 
complete  necessary  corrective  action. 
Although  in  the  proposed  language  it 
was  the  Department’s  intent  that  the 
State  agency  would  develop  necessary 
plans  to  remedy  problems  indicated  in 
audit  findings,  it  was  not  specifically 
stated.  Therefore,  the  section  has  now 
been  revised  and  the  wording  clarifies 
that  the  State  agency  must  develop  such 
corrective  action  plans  with  specific 
timeframes.  FNS  will  determine  whether 
Program  deficiencies  have  been 
adequately  corrected  and  the  State 
agency  will  be  required  to  pay  any  claim 
due. 

State-sponsored  Audits.  To  preclude 
the  misconception,  as  evidenced  by  one 
commenter’s  remarks,  that  the 
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regulations  permitted  only  certified 
public  accountants  to  conduct  audits 
and  that  public  accountants  were 
excluded,  the  regulatory  language  has 
been  revised.  It  now  specifically 
includes  State-licensed  public 
accountants  as  parties  authorized  to 
perform  audits. 

Two  common  ters  expressed  the 
opinion  that  reducing  audit  requirements 
works  as  a  detriment  to  the  Program. 
However,  the  portion  of  the  section 
concerning  scope  and  frequency  of 
State-sponsored  audits  had  to  be  revised 
to  reflect  a  recent  amendment  to  A-102, 
as  the  previous  regulatory  language 
would  have  been  in  conflict  with  this 
new  amendment.  This  part  has  been 
expanded  at  the  suggestion  of  another 
commenter.  It  now  states  that  a  State 
agency  may  perform  a  separate  audit  of 
the  WIC  Program  at  any  time  at  its 
discretion. 

It  was  also  suggested  that  a  portion  of 
the  section  be  rewritten  to  state  that 
each  State  agency  shall  make  all  State 
or  local  agency  sponsored  audit  reports 
of  Program  operations  under  its 
jurisdiction  available  to  anyone  for 
review  upon  request.  Any  audit  of  the 
WIC  Program  conducted  by  the  State 
agency  would  be  available  to  the 
Department  and  the  local  agency 
auditee  upon  request,  and  to  others  at 
the  State’s  discretion.  Audits  of  the 
Program  conducted  by  the  Department 
would  be  available  for  review  by  the 
State  agency  and  the  local  agency 
auditee  upon  request,  with  requests  from 
the  general  public  subject  to  approval  by 
the  USDA  Office  of  the  Inspector 
General.  Therefore,  the  language  as 
proposed  will  be  retained. 

This  section  has  been  redesignated  as 
§  246.20. 

Investigations  §  246.21 

Six  comments  were  directed  to  this 
section.  Three  of  these  supported  the 
section  as  written.  The  others  were 
concerned  with  investigations  of 
allegations.  It  was  felt  the  section 
should  be  rewritten  to  hold  FNS 
accountable  for  investigating  all 
allegations  of  any  State  or  local  program 
irregularities  or  violations  made  by 
Program  participants,  and  for 
responding  to  such  requests  with  a 
mandated  turnaround  time. 

Although  the  Department  is  concerned 
and  will  certainly  review  allegations  of 
Program  abuse,  the  Department  believes 
it  should  have  flexibility  in  determining 
the  severity  of  any  allegation  made 
against  a  State  or  local  agency  and 
whether  the  request  warrants  an 
investigation.  The  Department  also  feels 
that  investigations  of  violations  by 


participants  should  be  at  the  discretion 
of  the  State  agency.  Therefore,  no 
change  will  be  made  in  the  proposed 
language. 

This  section  is  redesignated  as 
§  246.21. 

Nondiscrimination  §  246.22 

Requirements.  In  compliance  with  the 
requirements  of  Title  VI  of  the  Civil 
Rights  Act,  the  final  regulations  prohibit 
discrimination  on  the  basis  of  race,  color 
or  national  origin.  The  proposed 
prohibitions  against  discrimination  on 
the  basis  of  age,  creed,  sex,  handicap 
and  political  beliefs,  are  being 
developed.  The  Department  does  not 
condone  discrimination  on  any  basis, 
but  chose  not  to  delay  the  final 
regulations  while  awaiting  the 
necessary  clearances  on  the 
Nondiscrimination  Section  of  the 
regulations. 

Non-English  materials. 

Approximately  thirty  commenters 
expressed  concern  over  the  proposed 
nondiscrimination  provisions.  Most  of 
the  conunents  addressing  this  section 
were  criticisms  of  the  proposed 
requirement  for  State  agencies  to 
develop  certification  forms  in  languages 
other  than  English.  Commenters  pointed 
out  that  participants  do  not  complete  the 
forms  or  retain  them,  and  that  the  staff 
members  completing  the  forms  read 
English.  Comments  also  indicated  that 
the  certification  form  often  is  also  the 
computer  data  entry  document  and  the 
keypunch  operators  usually  read  only 
English.  Many  commenters  felt  that 
bilingual  staff  members  are  preferable  to 
translated  forms.  In  response  to  all  of 
these  points,  the  final  regulations  have 
been  revised  to  specify  that  State 
agencies  affected  by  the  requirement  for 
non-English  materials  must  ensure  that 
required  Program  information  other  than 
certification  forms  is  provided  in  the 
appropriate  languages  orally  and  in 
writing.  However,  the  State  agency  must 
ensure  that  all  rights  and  responsibilities 
listed  on  the  certification  form  are  read 
to  the  applicant  in  the  appropriate 
language.  The  Department  encourages 
State  agencies  to  translate  certification 
forms  in  all  instances  where  data 
processing  problems  or  other  difficulties 
do  not  prevent  the  use  of  translated 
forms. 

In  response  to  comments,  the  final 
regulations  also  specify  that  interpreters 
may  be  used  in  lieu  of  bilingual  staff 
members.  The  use  of  interpreters  would 
enable  local  agencies  to  use  volunteers 
when  necessary,  such  as  when  there  is 
an  influx  of  migrants  for  a  short  time 
each  year  which  does  not  warrant  the 
hiring  of  year-round  bilingual  staff. 


However,  the  local  agency  must  ensure 
that  such  volunteers  are  reliable  and 
available  when  needed. 

Complaints.  Several  commenters 
suggested  that  State  agencies  with  a 
State  system  for  processing  complaints 
be  allowed  to  use  that  system  in  lieu  of 
the  Department's  system.  That 
recommendation  will  be  considered  in 
the  near  future  when  the  forthcoming, 
more  detailed  nondiscrimination 
regulations  are  published. 

Fair  Hearings  §  246.23 

Availability  of  hearings. 

Approximately  a  dozen  commenters 
expressed  concern  over  the  omission  of 
reference  to  local  agency  fair  hearings 
and  of  participant  appeals  based  on 
local  agency  adverse  actions.  These 
omissions  were  inadvertent  and  have 
been  added  to  the  final  regulations.  A 
new  paragraph  has  been  added  to 
explain  that  the  State  agency  may 
choose  to  allow  fair  hearings  at  the  local 
level  or  may  prefer  to  provide  only  State 
level  hearings.  A  local  agency  hearing 
decision  is  binding  on  ail  parties,  but 
may  be  appealed  to  the  State  level  by  an 
appelant  who  believes  the  local  decision 
to  be  incorrect.  However,  when  the  local 
hearing  official  upholds  the  local  agency 
action,  any  continued  benefits  ordered 
discontinued  by  the  hearing  official 
should  be  terminated  and  should  not  be 
reinstated  unless  and  until  the  State 
level  decision  reverses  the  local 
decision. 

Approximately  ten  commenters 
expressed  opposition  to  providing  fair 
hearings  for  reductions  in  benefits 
because  they  felt  food  package  tailoring 
should  not  be  subject  to  appeal.  The 
Department  shares  the  commenters’ 
concern  that  allowing  appeals  of 
reductions  in  benefits  may  well 
encourage  appeals  and  result  in  the 
issuance  of  maximum  food  packages  to 
all  applicants  rather  than  individually 
tailored  packages  as  intended  by  these 
regulations.  Thus,  although  the 
Department  urges  full  and  complete 
discussion  with  participants  about  the 
amounts  and  types  of  food  prescribed, 
the  final  regulations  do  not  provide  for 
appeals  of  reductions  in  benefits. 

Notification  of  appeal  rights.  Seven 
commenters,  mostly  local  agencies, 
suggested  that  a  poster  displaying 
hearing  rights  be  mandatory  in  all 
certification  offices.  The  Department 
recommends  that  such  posters  be 
displayed  by  all  agencies.  However, 
such  posters  are  not  required  by  the 
regulations  because  there  are  other 
requirements  designed  to  achieve 
adequate  notiHcation,  and  designing  and 
printing  the  posters  would  be  an 
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additional  expense  to  State  agencies. 

The  regulations  require  a  notification  of 
appeal  rights  at  the  time  of  application 
and  also  at  the  time  of  denial  or 
termination  from  the  Program.  The 
Department  feels  that  these  notification 
requirements  will  suffice.  There  is  a 
requirement  for  a  poster  explaining 
where  to  file  complaints  of 
discrimination.  However,  those  posters 
are  provided  by  the  Department  and  are 
used  for  other  programs  in  addition  to 
the  WIC  Program. 

Time  limit  for  hearing  request.  The 
proposed  requirement  allowing  a 
minimum  of  90  days  to  appeal  a  decision 
drew  much  opposition.  Over  fifteen 
commenters  recommended  that  the  time 
limit  be  shortened  because  the  issues 
being  appealed,  particularly  medical 
conditions,  grow  increasingly  difficult  or 
impossible  to  reconstruct  as  time 
passes.  A  few  commenters 
recommended  a  time  limit  of  less  than 
30  days,  most  recommended  a  30  day 
limit,  and  several  recommended  a  60 
day  limit.  Two  commenters  opposed  the 
90  day  limit  as  too  short  and 
recommended  a  180  day  limit. 

In  response  to  comments,  the 
minimum  time  limit  for  requesting  an 
appeal  has  been  reduced  in  the  final 
regulations  to  60  days  from  the  date  the 
agency  provides  notification  of  the 
adverse  actions.  It  is  assumed  that  upon 
being  notified  of  an  adverse  action,  most 
needy  individuals  will  appeal  the  action 
immediately  and  any  others  who  intend 
to  appeal  will  do  so  within  the  next  60 
days. 

Although  several  commenters 
complained  that  45  days  is  not  a 
sufficient  period  of  time  to  process  an 
appeal,  the  requirement  is  retained  in 
the  final  regulations.  The  Department 
believes  that  appellants,  particularly 
those  not  eligible  for  continued  benefits, 
warrant  rapid  attention  to  determine  if 
they  have  been  erroneously  denied  or 
terminated  and  are  in  need  of  and 
eligible  for  benefits. 

Continuation  of  benefits.  The 
proposed  provision  of  continuation  of 
benefits  to  participants  terminated  due 
to  categorical  ineligibility  drew  more 
opposition  than  any  other  requirement 
in  the  fair  hearing  section. 
Approximately  fifteen  commenters  felt 
that  those  determined  to  be 
categorically  ineligible  should  not  even 
be  provided  a  fair  hearing  and 
approximately  twenty-five  commenters 
felt  that  benefits  should  not  be 
continued  if  a  fair  hearing  is  provided. 
The  Department  believes  and  the  final 
regulations  indicate  that  all  individuals 
aggrieved  about  a  denial  or  termination 
from  the  Program  for  any  reason  should 


have  the  opportunity  to  request  a  fair 
hearing  and  explain  why  they  feel  the 
agency  action  is  incorrect.  It  may  be 
established  that  the  agency  made  an 
error,  for  example,  the  birthdate  of  a 
child  could  have  been  recorded 
incorrectly  and  the  child  may  be  eligible 
although  the  case  record  indicates  that 
the  child  is  five  years  old  and 
categorically  ineligible. 

Benefits  shall  continue  to  be  provided 
to  participants  until  a  hearing  decision 
is  reached  only  for  those  individuals 
who  are  to  be  terminated  during  a 
certification  period  and  who  appeal 
within  15  days  after  notification  of 
termination.  An  appeal  after  the  15  day 
time  limit  will  not  result  in  continued 
benefits.  Applicants  who  are  denied 
benefits  at  the  initial  certification  or  at  a 
subsequent  certification  may  appeal  the 
denial  but  shall  not  receive  benefits 
pending  the  hearing  decision. 

Hearing  official.  Several  commenters 
asked  who  would  pay  for  an 
independent  medical  assessment  if 
requested  by  the  hearing  official. 

§  246.12,  Program  Costs,  now  addresses 
fair  hearings  and  explains  that  both  the 
hearings  and  the  cost  of  the  independent 
medical  assessments  are  considered 
allowable  costs. 

Hearing  decisions.  Several 
commenters  expressed  confusion  over 
the  action  to  be  taken  after  the  hearing 
decision  is  rendered.  The  paragraph  has 
been  reworded  to  state  that  decisions 
favorable  to  the  appellant  result  in 
benefits  beginning  or  being  reinstated  if 
they  had  not  been  previously  continued. 

If  benefits  were  continued,  the 
participant  would  continue  to  receive 
them  until  the  normal  expiration  of  the 
certification  period.  Decisions 
unfavorable  to  the  appellant  require  the 
agency  to  terminate  any  continued 
benefits  as  soon  as  possible. 

Judicial  reviews.  A  few  commenters 
requested  clarification  of  appeals 
available  after  a  State  agency  decision. 
State  agencies  are  free  to  develop  their 
own  methods  of  reviewing  or  rehearing 
State  decisions  and  should  include  those 
methods  in  their  rules  of  procedures 
which  are  given  to  appellants.  A  new 
paragraph  has  been  added  to  the  final 
regulations  to  require  State  agencies  to 
explain  the  right  to  pursue  judicial 
review  of  a  decision  to  individuals  who 
have  lost  a  fair  hearing  and  are 
interested  in  further  appeal. 

Administrative  Appeals  §  246.24 

Requirement.  Approximately  thirty 
commenters  addressed  administrative 
appeals.  The  majority  of  comments 
received  on  this  section  were  in 
opposition  to  the  proposed  availability  ' 


of  an  appeal  for  “any  adverse  action” 
taken  against  a  local  agency  or  food 
vendor.  Commenters  felt  the  wording 
was  vague,  overly  broad  and  in  need  of 
revision.  In  response  to  those  comments 
the  final  language  has  been  changed  to 
allow  appeals  of  adverse  actions  w'hich 
“affect  participation.” 

One  commenter  asked  if  the  appealing 
local  agency  or  vendor  receives  a 
postponement  of  the  adverse  action 
while  awaiting  a  requested  appeal.  The 
final  regulations  clarify  that  the  State 
agency  must  postpone  the  adverse 
action  until  the  hearing  decision  is 
reached. 

In  response  to  comments  and 
questions  received,  the  Department 
added  two  new  paragraphs  to  this 
section.  One  paragraph  explains  that 
requesting  a  hearing  does  not  relieve  the 
appellant  from  any  responsibilities 
entered  into  under  a  written  agreement 
with  the  State  or  local  agency.  The  other 
new  paragraph  explains  that  when  an 
appellant  who  has  lost  a  hearing  asks 
about  further  appeals  the  State  must 
explain  any  available  State  reviews  or 
rehearings  and  must  also  explain  that 
the  appellant  may  pursue  judicial  review 
of  the  decision. 

Miscellaneous  Provisions  §  246.25 

Less  than  five  commenters  addressed 
this  section  of  the  proposal.  The 
following  two  changes  were  made  in 
response  to  comments  received.  In 
response  to  a  comment  from  another 
Federal  agency,  the  paragraph  on 
medical  information  now  specifies  that 
medical  data  obtained  through  the 
Program  may  be  collected  in  a  form 
which  does  not  identify  individuals,  to 
evaluate  the  effect  of  food  intervention 
upon  “low-income”  individuals 
determined  to  be  at  nutritional  risk.  In 
response  to  a  comment,  the  paragraph 
on  public  information  now  specifies  that 
State  manuals  shall  be  available  for 
“public"  review  and  copying  at  each 
State  and  local  agency  “during  normal 
business  hours.” 

Part  246  is  revised  to  read  as  follows: 

PART  246— SPECIAL  SUPPLEMENTAL 
FOOD  PROGRAM  FOR  WOMEN, 
INFANTS,  AND  CHILDREN 

Sec. 

246.1  General  purpose  and  scope. 

246.2  Definitions. 

246.3  Administration. 

246.4  State  agency  plan  of  program 
operation  and  administration. 

246.5  Selection  of  local  agencies. 

246.6  Agreements  with  local  agencies. 

246.7  Certification. 

246.8  Supplemental  foods  [Reserved]. 

246.9  Nutrition  education. 
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Sec. 

246.10  Food  delivery  system. 

246.11  Financial  management  system. 

246.12  Program  costs. 

246.13  Program  income. 

246.14  Distribution  of  funds. 

246.15  Records  and  reports. 

246.16  Closeout  procedures. 

246.17  Procurement  and  property 
management  standards. 

246.18  Claims  and  penalties. 

246.19  Management  evaluation  and  reviews. 

246.20  Audits. 

246.21  Investigations. 

246.22  Nondiscrimination. 

246.23  Fair  hearing  procedures  for 
participants. 

246.24  Administrative  appeal  of  state 
agency  decisions. 

246.25  Miscellaneous  provisions. 

Authority:  Child  Nutrition  Amendments  of 

1978.  Public  Law  95-627.  92  Stat.  3603  et  seq. 

§  246.1  General  purpose  and  scope. 

(a)  Purpose.  This  part  specifies  the 
policies  and  prescribes  the  regulations 
for  the  Special  Supplemental  Food 
Program  for  Women,  Infants  and 
Children  (WIC  Program),  carried  out  by 
the  U.S.  Department  of  Agriculture 
(USDA)  under  Section  17  of  the  Child 
Nutrition  Act  of  1966,  as  amended. 
Section  17  states  in  part  that  the 
Congress  finds  that  substantial  numbers 
of  pregnant,  postpartum  and 
breastfeeding  women,  infants  and  young 
children  from  families  with  inadequate 
income  are  at  special  risk  with  respect 
to  their  physical  and  mental  health  by 
reason  of  inadequate  nutrition  or  health 
care,  or  both.  The  purpose  of  the 
Program  is  to  provide  supplemental 
foods  and  nutrition  education  through 
local  agencies  to  eligible  persons.  The  ‘ 
Program  shall  serve  as  an  adjunct  to 
good  health  care,  during  critical  times  of 
growth  and  development,  in  order  to 
prevent  the  occurrence  of  health 
problems  and  improve  the  health  status 
of  these  persons, 

(b)  Scope.  Section  17  authorizes 
payment  of  cash  grants  to  State  agencies 
which  administer  the  program  through  , 
local  agencies.  As  set  forth  in  this  part, 
supplemental  foods  and  nutrition 
education  are  provided  to  pregnant, 
postpartum  and  breastfeeding  women, 
infants  and  children  from  families  with 
inadequate  income  and  determined  by  a 
competent  professional  authority  to  be 
at  nutritional  risk. 

§  246.2  Definitions. 

For  the  purpose  of  this  part  and  all 
contracts,  guidelines,  instructions,  forms 
and  other  documents  related  hereto,  the 
term: 

"Affirmative  Action  Plan”  means  that 
portion  of  the  State  Agency  Plan  of 
Program  Operation  and  Administration 
which  describes  how  the  Program  will 


be  initiated  and  expanded  within  the 
State’s  jurisdiction  in  accordance  with 
§  246.4(a)(6)  and  §  246.5(d)  of  the 
regulations. 

"A-90”  means  Office  of  Management 
and  Budget  Circular  A-90  which 
provides  guidance  for  the  coordinated 
development  and  operation  of 
information  systems. 

"A-95”  means  Office  of  Management 
and  Budget  Circular  A-95,  which  sets 
forth  procedures  for  evaluation,  review 
and  coordination  of  Federal  and 
federally  assisted  programs  and 
projects, 

"A-102”  means  Office  of  Management 
and  Budget  Circular  A-102,  which 
establishes  uniform  standards  for  the 
administration  of  grants  to  State  and 
local  governments  and  federally 
recognized  Indian  Tribal  Governments. 

“A-110”  means  Office  of  Management 
and  Budget  Circular  A-110,  which  sets 
forth  uniform  administrative 
requirements  for  grants  and  agreements 
with  institutions  of  higher  education, 
hospitals  and  other  nonprofit 
organizations. 

"Breastfeeding  women"  means 
women  up  to  one  year  postpartum  who 
are  breastfeeding  their  infants. 

"Categorical  ineligibility”  means 
persons  who  do  not  meet  the  definition 
of  pregnant  women,  breastfeeding 
women,  postpartum  women,  or  infants 
or  children. 

“Certification”  means  the  use  of 
criteria  and  procedures  to  assess  and 
document  each  applicant’s  eligibility  for 
the  Program. 

“Children”  means  persons  who  have 
had  their  first  birthday  but  have  not  yet 
attained  their  fifth  birthday. 

"Clinic”  means  a  facility  where 
participants  are  certified. 

"Competent  professional  authority” 
means  those  individuals  who  determine 
nutritional  risk  and  prescribe 
supplemental  foods.  The  professional 
qualifications  required  of  competent 
professional  authorities  are  set  forth  in 
§  246.7(m). 

"Days”  means  calendar  days  except 
for  those  time  standards  which  specify 
working  days. 

“Department”  means  the  U.S. 
Department  of  Agriculture. 

“Dual  participation”  means 
simultaneous  participation  in  the 
Program  in  more  than  one  local  agency, 
or  participation  in  the  Program  and  in 
the  Commodity  Supplemental  Food 
Program  (7  CFR  Part  247)  during  the 
same  period  of  time. 

"Family”  means  a  group  of  related  or 
nonrelated  individuals  who  are  not 
residents  of  an  institution  but  who  are 
living  together  as  one  economic  unit. 


"Fiscal  year”  means  the  period  of  12 
calendar  months  beginning  October  1  of 
any  calendar  year  and  ending 
September  30  of  the  following  calendar 
year. 

"FMC  74-4”  means  Federal 
Management  Circular  74-4  which  sets 
forth  principles  and  standards  for 
determining  costs  applicable  to  grants 
and  contracts  to  State  and  local 
governments  and  federally  recognized 
Indian  tribes. 

“FNS”  means  the  Food  and  Nutrition 
Service  of  the  U.S.  Department  of 
Agriculture. 

"Food  costs”  means  the  cost  of 
supplemental  foods,  determined  in 
accordance  with  §  246.12(b)(1). 

“Food  delivery  system”  means  the 
method  used  by  State  and  local  agencies 
to  provide  supplemental  foods  to 
participants. 

“Food  instrument”  means  a  voucher, 
check,  coupon  or  other  document  which 
is  used  by  a  participant  to  obtain 
supplemental  foods. 

"Health  services”  means  ongoing, 
routine  pediatric  and  obstetric  care  such 
as  infant  and  child  care,  and  prenatal 
and  postpartum  examinations. 

"IHS”  means  the  Indian  Health 
Service  of  the  U.S.  Department  of 
Health,  Education,  and  Welfare. 

"Income  poverty  guidelines” 
(Reserved). 

“Infants”  means  persons  under  one 
year  of  age. 

“Local  agency”  means  (1)  a  public 
health  or  human  service  agency  or  a 
private,  nonprofit  health  or  human 
service  agency  which  provides  health 
services,  either  directly  or  through 
contract  in  accordance  with  §  246.5  of 
the  regulations;  (2)  An  IHS  service  unit; 
(3)  An  Indian  tribe,  band,  or  group 
recognized  by  the  Department  of  the 
Interior  which  operates  a  health  clinic  or 
is  provided  health  services  by  an  IHS 
service  unit;  or  (4)  An  intertribal  council 
or  group  that  is  an  authorized 
representative  of  Indian  tribes,  bands,  or 
groups  recognized  by  the  Department  of 
the  Interior,  which  operates  a  health 
clinic  or  is  provided  health  services  by 
an  IHS  service  unit. 

“Members  of  populations”  means 
persons  with  a  common  special  need 
that  do  not  necessarily  reside  in  a 
specific  geographic  area,  such  as  off- 
reservation  Indians  or  migrant  families. 

"Nonprofit  agency”  means  a  private 
agency  which  is  exempt  from  income 
tax  under  the  Internal  Revenue  Code  of 
1954,  as  amended. 

"Nutrition  education”  means 
individual  or  group  educational  sessions 
and  the  provision  of  information  and 
educational  materials  designed  to 
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improve  health  status,  achieve  positive 
change  in  dietary  habits,  and  emphasize 
relationships  between  nutrition  and 
health,  all  in  keeping  with  the  ' 
individual’s  personal,  cultural,  and 
socioeconomic  preferences. 

“Nutritional  risk"  means:  (1) 
Detrimental  or  abnormal  nutritional 
conditions  detectable  by  biochemical  or 
anthropometric  measurements:  (2)  Other 
documented  nutritionally  related 
medical  conditions:  (3)  Dietary 
deficiencies  that  impair  or  endanger 
health:  or  (4)  Conditions  that  predispose 
persons  to  inadequate  nutritional 
patterns  or  nutritionally  related  medical 
conditions. 

“Operational  and  administrative 
costs"  means  those  direct  and  indirect 
costs,  exclusive  of  food  costs,  which 
State  and  local  agencies  determine  to  be 
necessary  to  support  Program 
operations.  Such  costs  include,  but  are 
not  limited  to,  the  cost  of  Program 
administration,  monitoring,  auditing, 
nutrition  education,  startup,  outreach, 
certification  and  developing  and  printing 
food  instruments. 

"Participants”  means  pregnant 
women,  breastfeeding  women, 
postpartum  women,  infants  and  children 
who  are  receiving  supplemental  foods  or 
food  instruments  under  the  Program. 

“Participation”  means  the  number  of 
persons  who  have  received 
supplemental  foods  or  food  instruments 
in  the  reporting  period. 

"Plan  of  Program  Operation  and 
Administration  (State  Plan)"  means  the 
document  that  describes  the  manner  in 
which  the  State  agency  intends  to 
implement  and  operate  all  aspects  of 
Program  administration  within  its 
jurisdiction  in  accordance  with  §  246.4. 

“Postpartum  women”  means  women 
up  to  six  months  after  termination  of 
pregnancy. 

“Pregnant  women”  means  women 
determined  to  have  one  or  more 
embryos  or  fetuses  in  utero. 

“Program"  means  the  Special 
Supplemental  Food  Program  for  Women. 
Infants  and  Children  (WIC)  authorized 
by  Section  17  of  the  Child  Nutrition  Act 
of  1966.  as  amended. 

“SFPD”  means  the  Supplemental  Food 
Programs  Division  of  the  Food  and 
Nutrition  Service  of  the  U.S.  Department 
of  Agriculture. 

“Secretary”  means  the  Secretary  of 
Agriculture. 

“State”  means  any  of  the  fifty  States, 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
the  Northern  Marianas  Islands  and  the 
Trust  Territory  of  the  Pacific  Islands. 


“State  agency”  means  the  health 
department  or  comparable  agency  of 
each  State;  an  Indian  tribe,  band  or 
group  recognized  by  the  Department  of 
the  Interior:  an  intertribal  council  or 
group  which  is  an  authorized 
representative  of  Indian  tribes,  bands  or 
groups  recognized  by  the  Department  of 
the  Interior  and  which  has  an  ongoing 
relationship  with  such  tribes,  bands  or 
groups  for  other  purposes  and  has 
contracted  with  them  to  administer  the 
Program:  or  the  appropriate  area  office 
of  the  IHS. 

“Supplemental  foods”  (Reserved). 

§  246.3  Administration. 

(a)  Delegation  to  FNS.  Within  the 
Department.  FNS  shall  act  on  behalf  of 
the  Department  in  the  administration  of 
the  Program.  Within  FNS,  SFPD  and  the 
Regional  Offices  are  responsible  for 
Program  administration.  FNS  will 
provide  assistance  to  State  and  local 
agencies  and  evaluate  all  levels  of 
Program  operations  to  assure  that  the 
goals  of  the  Program  are  achieved  in  the 
most  effective  and  efficient  manner 
possible. 

(b)  Delegation  to  State  agency.  The 
State  agency  is  responsible  for  the 
effective  and  efficient  administration  of 
Program  operations  within  its 
jurisdiction  and  shall  administer  the 
Program  in  accordance  with  the 
requirements  of  this  part,  A-90.  A-95. 
A-llO,  A-102,  FMC  74-4.  and  FNS 
guidelines  and  instructions.  The  State 
agency  shall  provide  guidance  to  local 
agencies  on  ail  aspects  of  Program 
operations. 

(c)  Agreement  and  State  Plan.  Each 
State  agency  desiring  to  administer  the 
Program  shall  annually  submit  a  State 
Plan  and  enter  into  a  written  agreement 
with  the  Department  for  the 
administration  of  the  Program  in  the 
jurisdiction  of  the  State  agency  in 
accordance  with  the  provisions  of  this 
part. 

(d)  State  staffing  standards.  Each 
State  agency  shall  assure  that  sufficient 
staff  is  available  to  administer  an 
efficient  and  effective  Program 
including,  but  not  limited  to,  the 
functions  of  nutrition  education, 
certification,  monitoring,  fiscal 
reporting,  food  delivery,  and  training. 
Each  State  agency  as  a  minimum  shall, 
based  on  the  June  participation  of  the 
previous  fiscal  year,  employ  the 
following  staff: 

(1)  A  State  agency  shall  employ  a  full¬ 
time  or  equivalent  administrator  when 
the  monthly  participation  level  exceeds 
1,500  participants,  or  a  minimum  of  a 
half-time  or  equivalent  administrator 


when  the  monthly  participation  exceeds 
500. 

(2)  A  State  agency  shall  employ  at 
least  one  full-time  or  equivalent  program 
specialist  for  each  additional  10.000 
participants,  but  need  not  employ  more 
than  eight  program  specialists  unless  the 
State  agency  deems  it  necessary. 
Program  specialists  should  be  utilized 
for  fiscal  management,  providing 
technical  assistance,  monitoring 
vendors,  reviewing  local  agencies, 
training,  and  nutritional  services,  or 
other  duties  as  assigned  by  the  State 
agency. 

(3)  For  nutrition  related  services,  the 
State  agency  shall  employ  one  full-time 
or  equivalent  nutritionist  when  the 
participation  is  above  1,500,  or  a 
minimum  of  a  half-time  or  equivalent 
nutritionist  when  the  monthly 
participation  exceeds  500.  The 
nutritionist  shall  be  named  Stale  WIC 
Nutrition  Coordinator  and  shall  meet 
State  personnel  standards  and  the 
qualifications  in  (i),  (ii),  (iii),  (iv),  or  (v) 
below  and  the  qualifications  in  (vi) 
below.  Upon  request,  an  exception  to 
these  qualifications  may  be  granted  by 
FNS. 

(i)  Hold  a  Master’s  degree  with 
emphasis  in  food  and  nutrition, 
community  nutrition,  public  health 
nutrition,  nutrition  education,  human 
nutrition,  nutrition  science  or  equivalent 
and  have  at  least  two  years  responsible 
experience  as  a  nutritionist  in  education, 
social  service,  maternal  and  child 
health,  public  health,  nutrition,  or 
dietetics:  or 

-(ii)  Be  registered  or  eligible  for 
registration  with  the  American  Dietetic 
Association  and  have  at  least  two  years 
experience:  or 

(iii)  Have  at  least  a  Bachelor  of 
Science  or  Bachelor  of  Arts  degree,  from 
an  accredited  4  year  institution,  with 
emphasis  in  food  and  nutrition, 
community  nutrition,  public  health 
nutrition,  nutrition  education,  human 
nutrition,  nutrition  science  or  equivalent 
and  have  at  least  3  years  of  responsible 
experience  as  a  nutritionist  in  education, 
social  service,  maternal  and  child 
health,  public  health  nutrition,  or 
dietetics:  or 

(iv)  Be  qualified  as  a  Senior  Public 
Health  Nutritionist  under  the 
Department  of  Health.  Education,  and 
Welfare  guidelines:  or 

(v)  Meet  the  Indian  Health  Service 
standards  for  a  Public  Health 
Nutritionist;  and 

(vi)  Have  special  skills  in  at  least  one 
of  the  following  areas:  Program 
development  skills,  education 
background  and  skills  and  development 
of  educational  and  training  resource 
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materials,  community  action  experience, 
counseling  skills  or  experience  in 
participant  advocacy. 

(4)  The  State  agency  shall  enforce 
hiring  practices  vtfhich  comply  with  the 
nondiscrimination  criteria  set  forth  in 
§  246.22(a)  the  hiring  of  minority  staff  is 
encouraged. 

(e)  Delegation  to  local  agency.  The 
local  agency  shall  provide  Program 
benefits  to  participants  in  the  most 
effective  and  efficient  manner,  and  shall 
comply  with  this  part  A-90,  A-102,  A- 
110,  FMC  74-4  and  State  agency  and 
FNS  guidelines  and  instructions. 

§  246.4  State  agency  plan  of  program 
operations  and  administration. 

(a)  Requirements.  By  August  15  of 
each  year  the  State  agency  shall  submit 
to  FNS  for  approval  a  State  Plan  for  the 
following  fiscal  year.  FNS  shall  provide 
written  approval  or  denial. of  a 
completed  State  Plan  or  amendment 
within  30  days  of  receipt.  Within  15  days 
after  FNS  receives  an  incomplete  Plan, 
FNS  shall  notify  the  State  agency  that 
additional  information  is  needed  to 
complete  the  Plan.  Any  disapproval 
shall  be  accompanied  by  a  Statement  of 
the  reasons  for  the  disapproval. 
Approval  of  the  Plan  by  FNS  is  a 
prerequisite  to  the  payment  of  funds  to 
the  State  agency  for  I^ogram  operations. 
The  Plan  and  all  amendments  shall  be 
signed  by  the  Chief  Health  Officer  of  the 
State  agency  or  equivalent.  Portions  of 
the  State  Plan  which  do  not  change  from 
year  to  year  need  not  be  resubmitted. 
However,  the  State  agency  shall  provide 
the  title  of  the  section(s)  that  remains 
unchanged  as  well  as  the  year  of  the  last 
plan  in  which  the  section  was 
submitted.  The  State  Plan  shall  provide 
the  following; 

(1)  The  names  and  addresses  of  the 
local  agencies  which  are  currently 
operating  or  are  expected  to  operate  the 
Program  during  the  fiscal  year,  the  area 
or  population  served  by  each  local 
agency,  a  characterization  of  the  type  of 
each  local  agency  in  accordance  with 

§  246.5(e]  and  the  number  of  clinics  of 
each  local  agency. 

(2)  An  estimate  of  Statewide 
participation  for  the  next  fiscal  year  by 
category  of  women,  infants  and 
children. 

(3)  A  map  identifying  the  areas  and 
populations  which  will  be  served  by 
each  local  agency  or  Indian  State 
agency. 

(4)  a  copy  of  the  preapplication 
package  for  local  agencies  which 
includes  eligibility  criteria  for  local 
agencies,  a  local  agency  application, 
comprehensive  instructions  for 
completing  the  application  form,  and  a 


listing  of  materials  and  resources 
available  to  aid  the  potential  local 
agency  in  the  application  process. 

(5)  A  copy  of  the  forms  to  be  used  for: 

(i)  The  agreement  between  the  State 
agency  and  local  agencies; 

(ii)  Certification;  and 

(iii)  Verification  of  certification  if  a 
state  form  is  used. 

(6)  A  current  Affirmative  Action  Plan 
which  includes  the  following 
information: 

(i)  A  list  of  all  areas  and  a  description 
of  special  populations  within  the 
jurisdiction  of  the  State  agency  ranked 
according  to  need.  Areas  and  special 
populations  of  highest  relative  need 
shall  be  those  that  are  determined, 
through  a  method  developed  by  the 
State  agency,  to  contain  eligible 
populations  at  greatest  nutritional  risk. 

(ii)  A  comprehensive  description  of 
the  method  used  by  the  State  agency  to 
determine  rankings  of  areas  and  special 
population  groups  according  to  need. 
This  description  shall  include  discussion 
and  justification  of  criteria  used  in  the 
ranking  method,  discussion  and 
justification  of  the  relative  importance 
assigned  to  ranking  criteria,  and  the 
sources  and  dates  of  the  data  used  in 
the  ranking  procedure.  Actual  data  used 
shall  remain  on  file  at  the  State  agency 
for  review  by  the  public.  While  not  all 
the  following  specified  ranking  criteria 
need  be  used  by  the  State  agency,  at  a 
minimum  one  health  and  one  economic 
indicator  shall  be  used.  Health 
indicators  used  by  the  State  agency 
shall  be  limited  to  infant  mortality  rates, 
neonatal  mortality  rates,  fetal  mortality 
rates,  perinatal  mortality  rates,  the 
incidence  of  low  birth  weights, 
adolescent  pregnancies,  and  the 
prevalence  of  insufficient  prenatal  or 
pediatric  care.  A  combination  of  these 
health  indicators  may  be  used.  The  State 
agency  may  utilize  more  than  one 
percentage  of  population  below  a 
poverty  level  or  levels  and  other 
economic  indicators,  but  at  least  one 
percent  of  population  used  shall  be 
between  100%  and  200%  of  a  poverty 
level. 

(iii)  The  statistics  used  as  data  for  the 
Affirmative  Action  Plan  shall  be 
statistically  reliable.  Statistics  with  high 
variability  from  year  to  year  should  be 
used  with  caution  or  statistics  more 
indicative  of  normal  levels  should  be 
derived.  The  greater  the  probability  that 
observed  differences  in  a  specific 
statistic  are  due  to  random  fluctuations, 
the  less  should  be  the  importance  placed 
on  the  statistic  in  establishing  rankings. 
Members  of  populations  shall  be  given 
consideration  in  the  Affirmative  Action 
Plan.  The  Affirmative  Action  Plan  shall 


not  be  approved  by  FNS  unless  Indian 
and  migrant  farmworker  populations 
that  exist  within  the  jurisdiction  of  the 
State  agency  are  given  consideration. 

(iv)  A  description  of  all  actions  the 
State  agency  shall  take  to  identify 
potential  local  agencies  in  the  neediest 
one-third  of  all  areas  unserved  or 
partially  served  and  encourage  such 
agencies  to  implement  or  expand 
Program  operations  within  the  following 
year. 

(v)  The  State  agency  shall  specify  an 
estimate  of  the  number  of  potentially 
eligible  persons  in  each  area,  which 
areas  in  the  Affirmative  Action  Plan  are 
currently  operating  the  Program  and 
their  current  participation,  which 
participant  priority  categories  in  §  246.7 
are  being  reached  in  these  areas,  and 
which  areas  in  the  Affirmative  Action 
Plan  are  currently  operating  a 
Commodity  Supplemental  Food  Program 
and  their  current  participation. 

(7)  Plans  for  the  detection  and 
prevention  of  dual  participation  within 
the  jurisdiction  of  the  State  agency.  In 
States  where  the  Program  and  the  CSFP 
operate  in  the  same  area,  or  when  an 
Indian  State  agency  operates  a  Program 
in  the  same  area,  a  copy  of  the  written 
agreement  between  the  State  agencies 
for  the  detection  and  prevention  of  dual 
participation  shall  be  submitted. 

(8)  A  copy  of  the  procedure  manual 
developed  by  the  State  agency  for 
guidance  to  local  agencies  in  the 
implementation  and  operation  of  the 
Program.  This  manual  shall  include,  as  a 
minimum,  all  aspects  of:  certification, 
recordkeeping,  nutrition  education  and 
food  delivery.  The  manual  shall  be 
disseminated  to  local  agencies  and 
clinics  within  60  days  of  approval  of  the 
State  Plan. 

(9)  Plans  to  provide  Program  benefits 
to  eligible  migrant  farmworkers  and 
Indians,  including  procedures,  such  as 
expansion  of  services  during  migrant 
season,  to  be  instituted  by  the  State 
agency  to  ensure  that  eligible  migrant 
farmworkers  may,  to  the  maximum 
extent  feasible,  continue  to  receive 
Program  benefits  when  they  enter  the 
State  agency’s  jurisdiction  subsequent  to 
original  certification  in  another  Program 
jurisdiction. 

(10)  Plans  to  coordinate  Program 
operations  with  special  counseling 
services  and  with  other  programs. 
Coordination  shall  include,  but  not  be 
limited  to,  services  for  family  planning, 
alcohol  and  drug  abuse  counseling,  child 
abuse  counseling,  immunization, 
prenatal  care,  and  well  child  care. 
Coordination  with  other  programs  shall 
include  the  Early  and  Periodic 
Screening,  Diagnosis  and  Treatment 
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Program  (Title  XIX  of  the  Social  Security 
Act),  the  Food  Stamp  Program  and  the 
Expanded  Food  and  Nutrition  Education 
Programs  (Pub.  L  95-113). 

(ll)Plans  for  Program  outreach 
conducted  in  cooperation  with  local 
agencies  shall  as  a  minimum  contain; 

(i)  A  description  of  the  actions  State 
and  local  agencies  shall  take  to 
publicize  the  availability  of  Program 
benefits,  including  participant  eligibility 
criteria  and  the  location  of  local 
agencies  operating  the  Program.  Such 
information  shall  be  publicly  announced 
in  news  releases  to  all  relevant  media 
sources  at  least  on  an  annual  basis.  In 
cases  where  maximum  caseload  has 
been  reached,  media  outreach  shall  be 
aimed  at  high  risk  individuals  and  the 
maintenance  of  caseloads.  Such 
announcements  shall  also  be  in 
appropriate  foreign  languages  in  areas 
where  a  substantial  number  of  persons 
speak  a  language  other  than  English. 

(ii)  A  description  of  the  actions  State  ' 
and  local  agencies  shall  take  to 
establish  and  expand  outreach  systems 
through  which  persons  who  are 
potentially  eligible  for  the  Program  are 
directed  to  the  appropriate  local  agency. 
State  and  local  agencies  shall  also 
contact,  and  attempt  to  incorporate  into 
their  outreach  network,  the  following 
agencies,  offices,  and  organizations  that 
serve  low  income  pregnant, 
breastfeeding  and  postpartum  women, 
infants,  or  children  residing  in  WIC 
service  areas:  health  and  medical 
organizations,  hospitals  and  clinics, 
welfare  and  unemployment  offices, 
social  service  agencies,  farmworkers 
organizations,  Indian  Tribal 
organizations,  religious  and  community 
organizations  in  low  income  areas 
including  community  action  agencies, 
and  other  agencies,  offices  and 
organizations  that  deal  with  significant 
numbers  of  potentially  eligible  persons. 

(iii)  A  description  of  the  actions  State 
and  local  agencies  shall  take  to  refer 
individuals  to  the  Food  Stamp  Program 
and  the  Aid  to  Families  with  Dependent 
Children  Program.  WIC  applicants  who 
appear  eligible  for  benefits  from  these 
programs  shall  be  informed  of  these 
programs  and  shall  be  provided  with  the 
addresses  and  telephone  numbers  of  the 
Food  Stamp  and  AFDC  offices.  WIC 
local  agencies  shall  also  request  Food 
Stamp  informational  materials  from  the 
Food  Stamp  offices  and  shall  make  such 
material  available  to  WIC  applicants 
where  appropriate. 

(iv)  A  description  of  the  actions  State 
and  local  agencies  shall  take  to  provide 
agencies,  organizations  and  offices  in 
the  outreach  network  with  materials 
describing  the  Program  and  containing 


the  locations  and  telephone  numbers  of 
local  agencies.  State  and  local  agencies 
are  encouraged  to  invite  representatives 
from  these  agencies,  offices  and 
organizations  to  attend  WIC  workshops 
or  training  sessions. 

(12)  A  description  of  the  methods  used 
to  certify  participants  which  shall 
include  a  list  of  the  specific  nutritional 
risk  criteria  by  priority  level  which  cites 
conditions  and  indices  to  be  used  to 
determine  a  person’s  nutritional  risk. 

(13)  Plans  for  the  provision  of 
nutrition  education  for  the  fiscal  year, 
including  the  procedures  which  shall  be 
used  to  meet  the  special  nutrition 
education  needs  of  migrant  farmworkers 
and  Indians.  The  nutrition  education 
portion  of  the  State  Plan  shall  reflect 
local  agency  input  and  shall  include: 

(i)  The  State  nutrition  education  goals 
for  the  fiscal  year; 

(ii)  The  action  plan  for  achieving  the 
goals  including  a  summary  of  the 
resources  and  technical  assistance 
available  to  local  agencies  for  purposes 
of  developing  nutrition  education 
sessions; 

(iii)  The  plans  for  training  persons 
responsible  for  providing  nutrition 
education  to  participants  and  a 
description  of  the  training  materials  to 
be  used; 

(iv)  The  methods  to  be  used  to 
evaluate  the  benefits  of  nutrition 
education  for  participants  including  a 
means  for  obtaining  the  views  of 
participants  concerning  the 
effectiveness  of  the  nutrition  education 
they  have  received; 

(v)  A  summary  of  the  results  of  the 
nutrition  education  evaluation 
conducted  in  the  prior  fiscal  year. 

(14)  A  description  in  detail  of  the  food 
delivery  system  which  will  enable 
participants  to  receive  Program  benefits 
including: 

(i)  A  description  of  all  food  delivery 
systems  to  be  used  by  local  agencies 
under  the  State  agency’s  jurisdiction: 

(ii)  A  description  of  how  the  State 
agency  assures  that  the  number  of  food 
vendors  serving  an  area  is  adequate  to 
enable  participants  to  receive  Program 
benefits. 

(iii)  The  standard  form  for  the  written 
agreement  between  the  food  vendor  and 
the  State  or  local  agency; 

(iv)  A  description  of  the  guidance 
provided  to  food  vendors  concerning  the 
authorized  supplemental  foods  and  WIC 
Program  requirements: 

(v)  A  description  of  the  State  agency’s 
system  for  monitoring  food  vendors; 

(vi)  A  description  of  the  State 
agency’s  system  designed  to  prevent 
and  detect  food  vendor  and  participant 
abuses  of  the  Program; 


(vii)  Where  food  instruments  are  used, 
a  facsimile  of  the  food  instrument,  the 
system  for  control  and  reconciliation  of 
food  instruments,  and  the  criteria  used 
to  approve  the  mailing  of  food 
instruments;  and 

(viii)  The  procedures  used  to  pay  food 
vendors. 

(15)  A  description  of  the  financial 
management  system  which  is  consistent 
with  Attachment  G  of  A-102,  including: 

(i)  A  detailed  breakdown  of  the 
proposed  expenditures  among  the  cost 
categories  of  operational  and 
administrative  costs,  nutrition  education 
costs,  and  food  costs; 

(ii)  A  detailed  description  of 
procedures  to  ensure  that  annual 
nutrition  education  expenditures  are  at 
least  equal  to  one-sixth  of  the  State 
agency’s  total  administrative 
expenditures.  If  using  funds  other  than 
Program  administrative  funds,  the  State 
agency  shall  list  the  sources  and  values 
of  other  nutrition  education  resources: 

(iii)  A  description  of  the  method  used 
to  allocate  administrative  funds  among 
local  agencies,  the  procedures  used  to 
develop  the  allocation  standards  in 
cooperation  with  local  agencies,  and 
procedures  for  distributing  operational 
and  administrative  funds,  including 
start-up  funds,  to  local  agencies. 

(16)  Plans  for  State  agency  monitoring 
including  the  number  of  on-site  reviews 
of  local  agencies  and  clinics  performed 
in  the  last  full  four  quarters  prior  to  July 
1,  and  the  number  planned  for  the 
coming  fiscal  year.  The  monitoring 
procedures  shall  describe  followup 
procedures  the  State  agency  will  use  to 
correct  any  problem  areas  which  are 
identified. 

(17)  A  description  of  the  State  agency 
audit  procedures,  including: 

(i)  A  description  of  the  scope  and 
frequency  of  audits  of  the  State  agency 
and  local  agencies  and  a  delineation  of 
the  procedures  used  that  assure  audit 
examinations  at  reasonable  frequency. 
State  agency  guidelines  for  selecting  a 
sample  of  grant  programs  for  audits 
should  be  included. 

(ii)  A  description  of  the  State  agency 
audit  organization  in  sufficient  detail  to 
demonstrate  the  independence  of  the 
audit  organization  if  such  an 
organization  is  used  to  audit  the 
Program. 

(iii)  The  names  of  the  local  agencies  in 
which  the  WIC  Program  was  included  in 
the  audit  in  the  last  four  full  quarters, 
the  number  of  total  local  agency  audits 
planned,  and  the  number  of  WIC  local 
agencies  to  be  audited  in  the  coming 
Fiscal  Year. 

(18)  A  description  of  the  resources 
and  staff  available  to  perform  State 
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agency  responsibilities  and  to  assist 
local  agencies  in  Program  operations, 
such  as  any  necessary  supervision, 
reviews,  training  and  guidance. 

(19)  A  description  of  the  procedures 
used  to  comply  with  the 
nondiscrimination  requirements  of  Title 
VI  of  the  Civil  Rights  Act  of  1964 
including  racial  and  ethnic  participation 
data  collection,  public  notification 
procedures  and  the  annual  civil  rights 
compliance  review  process  to  comply 
with  7  CFR  Part  15. 

(20)  A  copy  of  the  State  agency’s  fair 
hearing  procedures  for  participants  and 
the  administrative  appeal  procedures  for 
local  agencies  and  food  vendors. 

(21)  A  description  of  the  steps  taken 
to  comply  with  the  State  Plan  public 
hearing  requirements  and  a  summary  of 
the  public  hearings. 

(b)  Public  Hearings.  Not  later  than 
May  31  of  each  year  the  State  agency 
shall  conduct  one  or  more  public 
hearings  to  enable  the  general  public  to 
participate  in  the  development  of  the 
State  Plan.  In  the  case  of  Indian  State 
agencies,  the  public  hearings  shall  be 
held  no  later  than  one  month  prior  to 
submission  of  the  State  Plan  to  an 
areawide  Federal  Planning  office  or  to 
FNS. 

(1)  The  hearings  shall  be  accessible  to 
the  public,  and  there  shall  be  sufficient 
space  in  the  hearing  room  to 
accommodate  the  number  of  persons 
expected  to  attend;  and 

(2)  The  State  agency  shall  publish  a 
notice  in  the  media,  at  least  15  days 
before  the  hearing,  throughout  the  State 
which  provides  the  time,  place  and 
subject  of  the  hearing  and  invites 
interested  members  of  the  public  to 
participate. 

(3)  The  State  agency  shall  send  letters 
of  invitation  at  least  15  days  before  the 
hearing  to  all  local  agencies,  to  those 
parties  cited  in  §  246.4(a)(10),  and  to 
those  agencies  referring  potential 
participants. 

(c)  Submission  of  Plan  to  Governor. 
Annually,  by  June  30  and  a  minimum  of 
30  days  after  the  last  public  hearing,  all 
State  agencies  except  Indian  State 
agencies  shall  submit  the  State  Plan  and 
the  summary  of  the  public  hearing(s)  to 
the  Governor  or  delegated  authority,  for 
comment  as  required  by  Circular  A-95 
(38  FR  37874),  issued  by  the  Office  of 
Management  and  Budget  on  September 
13, 1973.  A  period  of  45  days  from  the 
date  the  Governor  receives  the  State 
Plan  shall  be  allowed  for  comments 
prior  to  submission  to  FNS.  The 
comments  shall  be  submitted  with  the 
State  Plan.  If  the  Governor  makes  no 
comment,  a  statement  to  that  effect  shall 
be  attached  to  the  State  Plan. 


Amendments  to  the  State  Plan  need  not 
be  submitted  to  the  Governor  unless 
they  include  a  significant  change.  Indian 
State  agencies  may  consult  areawide 
Federal  planning  offices  in  the 
development  of  their  State  Plan. 

(d)  Amendments.  At  any  time  after 
approval,  the  State  agency  may  amend 
the  State  Plan  to  reflect  changes.  The 
State  agency  shall  submit  the 
amendments  to  FNS  for  approval.  All 
amendments  shall  be  signed  by  the  ^ 
Chief  State  Health  Officer  or  equivalent. 

(e)  Retention  of  copy.  A  copy  of  the 
approved  State  Plan  shall  be  kept  on  file 
at  the  State  agency  for  public  inspection. 

§  246.5  Selection  of  local  agencies. 

(a)  General.  This  section  sets  forth  the 
procedures  the  State  agency  shall 
perform  in  the  selection  of  local 
agencies  and  the  expansion  of  Programs 
already  in  operation.  In  making 
decisions  to  initiate,  continue,  and 
discontinue  local  agencies  the  State 
agency  shall  give  consideration  to  the 
need  for  Program  benefits  as  delineated 
in  the  Affirmative  Action  Plan. 

(b)  Preapplication  package.  The  State 
agency  shall  provide  a  preapplication 
package  (as  described  in  §  246.4(a)(4))  to 
any  interested  agency  within  15  days  of 
a  request  for  information  concerning 
Program  operations. 

(c)  Application  of  local  agencies.  The 
State  agency  shall  require  each  agency, 
including  subdivisions  of  the  State 
agency,  which  desires  approval  as  a 
local  agency  to  submit  a  written  local 
agency  application.  Within  15  days  after 
receipt  of  an  incomplete  application,  the 
State  agency  shall  provide  written 
notification  to  the  applicant  agency  of 
the  additional  information  needed. 
Within  30  days  after  receipt  of  a 
complete  application,  the  State  agency 
shall  notify  the  applicant  agency  in 
writing  of  the  approval  or  disapproval  of 
its  application.  When  an  application  is 
disapproved,  the  State  agency  shall 
advise  the  applicant  agency  of  the 
reasons  for  disapproval  and  of  the  right 
to  appeal  as  set  forth  in  §  246.24  of  this 
part.  When  an  agency  submits  an 
application  and  there  are  no  funds  to 
serve  the  area,  the  applicant  agency 
shall  be  notified  within  30  days  of 
receipt  of  the  application  that  there  are 
currently  no  funds  available  for  Program 
initiation  or  expansion.  The  State 
agency  shall  return  the  application  and 
maintain  a  record  of  the  name  and 
address  of  the  applicant  agency.  The 
potential  agency  whose  application  was 
returned  shall  be  notified  by  the  State 
agency  when  funds  become  available. 

(d)  Program  initiation  and  expansion. 
The  State  agency  shall  meet  the 


following  requirements  concerning 
Program  initiation  and  expansion: 

(1)  The  State  agency  shall  take  all 
reasonable  actions  to  identify  potential 
local  agencies  in  the  neediest  one-third 
of  all  areas  unserved  or  partially  served 
and  contingent  upon  available  funds, 
encourage  such  agencies  to  implement 
or  expand  Program  operation  within  the 
following  year. 

(2)  The  State  agency  shall  fund  local 
agencies  serving  those  areas  or  special 
populations  most  in  need  first,  in 
accordance  with  their  order  of  priority 
as  listed  in  the  Affirmative  Action  Plan 
described  in  §  246.4.  The  selection 
criteria  cited  in  paragraph  (e)(1)  of  this 
section  shall  be  applied  to  each  area  or 
population  before  eliminating  that  area 
from  consideration  and  serving  the  next 
area  or  population.  The  State  agency 
shall  consider  the  participant  priority 
categories  being  served  by  existing  local 
agencies  in  determining  when  it  is 
appropriate  to  move  into  additional 
areas  in  the  Affirmative  Action  Plan  or 
expand  existing  operations  in  an  area. 
Additionally,  the  State  agency  shall 
consider  the  total  number  of  people 
potentially  eligible  in  each  area 
compared  to  the  number  being  served. 
Expansion  of  existing  operations  shall 
be  in  accordance  with  the  Affirmative 
Action  Plan  and  may  be  based  on  the 
percentage  of  need  being  met  in  each 
participant  category.  The  use  of  these 
factors,  as  well  as  the  socioeconomic 
and  medical  factors  upon  which  the 
Affirmative  Action  Plan  is  based,  will 
enable  expansion  in  areas  most  in  need 
of  WIG  funds  and  services. 

(3)  The  State  agency  shall  provide  a 
written  justification  to  FNS  for  not 
funding  the  highest  priority  area  or 
population  such  as  inability  to 
administer  the  Program,  lack  of  interest 
expressed  for  operating  the  Program,  or, 
for  those  areas  or  special  populations 
which  are  under  consideration  for 
expansion  of  an  existing  operation,  a 
determination  by  the  State  agency  that 
there  is  a  greater  need  for  funding  an 
area  or  population  not  operating  the 
Program,  'The  participant  priority  system 
in  §  246.7  shall  be  utilized  in  making  this 
determination. 

(4)  The  State  agency  may  fund  new 
local  agencies  without  FNS  approval  as 
long  as  the  requirements  of  this  part  are 
met.  The  State  agency  may  fund  more 
than  one  local  agency  to  serve  the  same 
area  or  population,  as  long  as  more  than 
one  local  agency  is  necessary  to  serve 
the  full  extent  of  need  in  that  area  or 
population. 

(e)  Local  agency  priority  system.  The 
State  agency  shall  comply  with  the 
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following  requirements  in  the  selection 
of  new  local  agencies: 

(1)  The  State  agency  shall  select  local 
agencies  in  accoMance  with  the 
following  priority  system  which  is  based 
on  the  availability  of  health  and 
administrative  services: 

(1)  First  consideration  shall  be  given  to 
a  public  or  private  nonprofit  health 
agency  which  will  provide  health  and 
administrative  services. 

(ii)  Second  consideration  shall  be 
given  to  a  public  or  private  nonprofit 
health  or  human  service  agency  which 
must  enter  into  a  written  agreement 
with  another  such  agency  for  either 
health  or  administrative  services. 

(iii)  Third  consideration  shall  be  given 
to  a  public  or  private  nonprofit  health 
agency  which  must  enter  into  a  written 
agreement  with  private  physicians, 
licensed  by  the  State,  in  order  to  provide 
health  services  to  a  specific  category  of 
participants  (women,  infants  or 
children). 

(iv)  Fourth  consideration  shall  be 
given  to  a  public  or  private  nonprofit 
human  service  agency  which  must  enter 
into  a  written  agreement  with  private 
physicians,  licensed  by  the  State,  to 
provide  health  services. 

(2)  The  State  agency  shall  publish  a 
notice  in  the  media  of  the  area  next  in 
line  according  to  the  Affirmative  Action 
Plan,  unless  the  State  agency  has 
received  an  application  from  a  public  or 
nonprofit  private  health  agency  in  that 
area  which  can  provide  adequate  health 
and  administrative  services.  The  notice 
shall  include  a  brief  explanation  of  the 
Program,  a  description  of  the  local 
agency  priority  system  cited  in  this 
paragraph,  a  description  of  the 
preapplication  package  that  is  available, 
and  a  request  that  potential  local 
agencies  notify  the  State  agency  of  their 
interest.  In  addition,  the  State  agency 
shall  contact  all  potential  local  agencies 
in  the  area  to  ensure  that  they  are  aware 
of  the  opportunity  to  apply  for 
participation  under  the  Program.  If  no 
agency  submits  an  application  within  30 
days,  the  State  agency  may  then 
proceed  with  the  selection  of  a  local 
agency  in  the  area  next  in  line  according 
to  the  Affirmative  Action  Plan.  If 
sufficient  funds  are  available,  a  State 
agency  shall  give  notice  and  consider 
applications  in  more  than  one  area  at 
the  same  time,  but  shall  fund  new  local 
agencies  in  conformance  with  the 
sequential  ranking  of  the  Affirmative 
Action  Plan. 

§  246.6  Agreements  with  local  agencies. 

(a)  Signed  written  agreement.  The 
State  agency  shall  enter  into  a  signed 
written  agreement  with  each  local 


agency,  including  subdivisions  of  the 
State  agency,  wdiich  sets  forth  the  local 
agency’s  responsibilities  for  Program 
operations  as  prescribed  in  this  part. 
Copies  of  the  agreement  shall  be  kept  on 
file  at  both  the  State  and  local  agencies 
for  purposes  of  review  and  audit  in 
accordance  with  §  246.19  and  §  246.20. 

(b)  Provisions  of  agreements.  The 
agreement  between  the  State  agency 
and  each  local  agency  shall  ensure  that 
the  local  agency: 

(1)  Complies  with  all  the  fiscal  and 
operational  requirements  prescribed  by 
the  State  agency  pursuant  to  this  part 
and  FNS  guidelines  and  instructions; 

(2)  Has  the  competent  professional 
authority  on  the  staff  of  the  local  agency 
and  the  capabilities  necessary  to 
perform  the  certification  procedures: 

(3)  Makes  available  appropriate 
health  services  to  participants  up  to  the 
income  level  specified  for  the  Program 
and  informs  applicants  of  the  health 
services  which  are  available; 

(4)  Provides  nutrition  education 
services  to  participants,  in  compliance 
with  §  246.9  and  FNS  guidelines  and 
instructions; 

(5)  Implements  a  food  delivery  system 
prescribed  by  the  State  agency  pursuant 
to  §  246.10  and  approved  by  FNS: 

(6)  Provides  on  a  timely  basis  to  the 
State  agency  all  required  information 
regarding  fiscal  and  program 
administration  in  accordance  with  this 
part; 

(7)  Maintains  complete,  accurate, 
documented  and  current  accounting  of 
all  Program  funds  received  and 
expended:  and 

(8)  Maintains  on  file  and  has  available 
for  review,  audit,  and  evaluation  all 
criteria  used  for  certification,  including 
information  on  the  area  served,  income 
standards  used,  and  speciHc  criteria 
used  to  determine  nutritional  risk. 

(c)  Indian  agencies.  Each  Indian  State 
agency  shall  assure  that  all  local 
agencies  under  its  jurisdiction  ser\'e 
primarily  Indian  populations. 

(d)  Health  and  human  service 
agencies.  When  a  health  and  human 
service  agency  comprise  the  local 
agency,  both  agencies  shall  together 
meet  all  the  requirements  of  this  part 
and  shall  enter  into  a  written  agreement 
which  outlines  all  Program 
responsibilities  of  each  agency.  The 
agreement  shall  be  approved  by  the 
State  agency  during  the  application 
process,  and  shall  be  on  file  at  both  the 
State  and  local  agency.  No  Program 
funds  shall  be  used  to  reimburse  the 
health  agency  for  the  health  services 
provided.  However,  costs  of  certification 
borne  by  the  health  agency  may  be 
reimbursed. 


(e)  Health  or  human  service  agencies 
and  private  physicians.  When  a  health 
or  human  service  agency  and  private 
physicians  comprise  the  local  agency, 
all  parties  shall  together  meet  all  of  the 
requirements  of  this  part  and  shall  enter 
into  a  written  agreement  which  outlines 
the  inter-related  Program 
responsibilities  between  the  physician 
and  the  local  agency.  The  agreement 
shall  be  approved  by  the  State  agency 
during  the  application  process  and  shall 
be  on  file  at  both  agencies.  The  local 
agency  shall  advise  the  State  agency  on 
its  application  of  the  names  and 
addresses  of  the  private  physicians 
participating  and  obtain  State  agency 
approval  of  the  written  agreement.  A 
competent  professional  authority  on  the 
staff  of  the  health  or  human  service 
agency  shall  be  responsible  for  the 
certification  of  participants.  No  Program 
funds  shall  be  used  to  reimburse  the 
private  physicians  for  the  health 
services  provided.  However,  costs  of 
certification  data  provided  by  the 
physician  may  be  reimbursed. 

§  246.7  Certification. 

(a)  Requirements.  To  be  certified  as 
eligible  for  the  Program,  infants,  children 
and  pregnant,  postpartum  and 
breastfeeding  women  shall: 

(1)  Meet  the  nutritional  risk  criteria 
specified  in  paragraph  (d)  of  this 
section; 

(2)  Meet  the  residency  requirement  if 
one  is  established  by  the  State  agency. 
The  State  agency  may  determine  a 
service  area  for  any  local  agency,  and 
may  require  that  an  applicant  reside 
within  the  service  area.  However,  the 
State  agency  may  not  use  length  of 
residency  as  an  eligibility  requirement: 
and 

(3)  7  CFR  Part  246.7  (b)(2)(i)  of  the 
regulations  published  on  August  26. 

1977,  (42  FR  43205)  remains  in  effect 
until  new  regulations  on  income  are 
published. 

(b)  State  agency  responsibilities.  To 
enable  local  agencies  to  accurately 
determine  the  eligibility  of  persons  for 
supplemental  foods,  the  State  agency 
shall  provide  local  agencies  with  the 
following: 

(1)  Guidance  regarding  certification 
procedures  in  accordance  with  this 
section;  and 

(2)  7  CFR  Part  246.7  (a)(2)  of  the 
regulations  published  on  August  26. 1977 
(42  FR  43205)  remains  in  effect  until  new 
regulations  on  income  are  published. 

(3)  A  list  of  specific  criteria  for 
Statewide  use  in  determining  nutritional 
risk  as  defined  in  this  part  which  is  in 
accordance  with  the  priorities  listed  in 
paragraph  (d)(3)  of  this  section. 
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(4)  A  standard  certiHcation  form, 
meeting  the  requirements  of  paragraph 
(h)  of  this  section,  for  Statewide  use. 

(c)  Income  determinations. 

(Reserved). 

(d)  Nutritional  risk.  To  be  certified  as 
eligible  for  the  Program,  applicants  who 
meet  the  Program’s  income  eligibility 
standards  must  be  determined  to  be  at 
nutritional  risk. 

(1)  A  competent  professional  on  the 
staff  of  the  local  agency  shall 
determined  if  a  person  is  at  nutritional 
risk  through  a  medical  and/or 
nutritional  assessment.  This 
determination  may  be  based  on  referral 
data  submitted  by  a  competent 
professional  authority  not  on  the  staff  of 
the  local  agency.  At  a  minimum,  the 
person’s  height  or  length  and  weight 
shall  be  measured,  and  a  hematological 
test  for  anemia  such  as  a  hemoglobin,  or 
hematocrit  test,  or  free  erythrocyte 
protoporphyrin  test  shall  be  performed. 
However,  such  hematological  tests  are 
not  required  for  infants  under  six 
months  of  age.  Based  on  the  State 
agency  or  local  agency’s  discretion,  the 
blood  test  is  not  required  for  children 
who  were  determined  to  be  within  the 
normal  range  at  their  last  certification. 
However,  the  blood  test  shall  be 
performed  on  such  children  at  least  once 
a  year.  A  breastfeeding  woman  may  be 
determined  to  be  at  nutritional  risk  if  the 
infant  she  is  breastfeeding  has  been 
determined  to  be  at  nutritional  risk  or 
the  breastfeeding  woman  can  be 
certified  based  on  her  own  medical  and/ 
or  nutritional  assessment. 

(2)  The  following  are  examples  of 
nutritional  risk  conditions  which  may  be 
used  as  a  basis  for  certification.  These 
examples  include,  but  are  not  limited  to: 

(i)  For  pregnant  women; 

(A)  Detrimental  or  abnormal 
nutritional  conditions  detectable  by 
biochemical  or  anthropometric 
measurements  such  as  anemia  or 
abnormal  pattern  of  weight  gain; 

(B)  Other  documented  nutritionally 
related  medical  conditions  such  as 
toxemia,  clinical  signs  of  nutritional 
deficiencies,  or  metabolic  disorders; 

(C)  Dietary  deficiencies  that  impair  or 
endanger  health;  and 

(D)  Conditions  which  predispose 
persons  to  inadequate  nutritional 
patterns  or  nutritionally  related  medical 
conditions  such  as  chronic  infections, 
alcohol,  tobacco,  and  drug  abuse;  lead 
poisoning  history  of  high  risk  pregnancy; 
adolescent  pregnancy;  current  multiple 
pregnancy;  history  of  low  birth  weight 
infants  and  previous  stillbirth  or 
neonatal  loss  or  premature  infant; 
conception  before  16  months 
postpartum;  or  mental  retardation. 


(ii)  For  breastfeeding  women; 

(A)  Detrimental  or  abnormal 
nutritional  conditions  detectable  by 
biochemical  or  anthropometric 
measurements  such  as  anemia, 
underweight  or  obesity; 

(B)  Other  documented  nutritionally 
related  medical  conditions  such  as 
clinical  signs  of  nutritional  deficiencies 
or  metabolic  disorders; 

(C)  Dietary  deficiencies  that  impair  or 
endanger  health; 

(D)  Conditions  which  predispose 
persons  to  inadequate  nutritional 
patterns  or  nutritionally  related  medical 
conditions,  such  as  alcohol  and  drug 
abuse,  or  chronic  infections;  or  mental 
retardation. 

(E)  Breastfeeding  an  infant  who  meets 
the  nutritional  risk  criteria  in  paragraph 
(iv)  below. 

(iii)  For  postpartum  women; 

(A)  Detrimental  or  abnormal 
nutritional  conditions  detectable  by 
biochemical  or  anthropometric 
measurements  such  as  anemia,  under 
weight  or  obesity; 

(B)  Other  documented  nutritionally 
related  medical  conditions,  such  as 
clinical  signs  of  nutritional  deficiencies 
or  metabolic  disorders; 

(C)  dietary  deficiencies  that  impair  or 
endanger  health;  and 

(D)  Conditions  which  predispose 
persons  to  inadequate  nutritional 
patterns  or  nutritionally  related  medical 
conditions,  such  as  an  alcohol  and  drug 
abuse  or  chronic  infections. 

(iv)  For  infants; 

(A)  Detrimental  or  abormal  nutritional 
conditions  detectable  by  biochemical  or 
anthropometric  measurements  such  as 
anemia  or  abnormal  pattern  of  growth 
including  obesity  or  stunting  or  a  birth 
weight  of  2,500  grams  or  less; 

(B)  Other  documented  nutritionally 
related  medical  conditions,  such  as 
clinical  signs  of  nutritional  deficiencies, 
or  failure  to  thrive  or  metabolic 
disorders; 

(C)  Dietary  deficiencies  that  impair  or 
endanger  health; 

(D)  Conditions  which  predispose 
persons  to  inadequate  nutritional 
patterns  or  nutritionally  related  medical 
conditions,  such  as  congential 
malformations  which  affect  nutritional 
status  or  chronic  infections,  or  infant  of 
an  alcoholic,  mentally  retarded  or  drug 
addicted  mother. 

(E)  Status  as  an  infant  (up  to  six 
months  of  age)  of  a  mother  who  either 
was  a  participant  during  pregnancy  or 
who  was  in  nutritional  risk  during 
pregnancy  because  of  detrimental  or 
abnormal  nutritional  conditions 
detectable  by  biochemical  or 
anthropometric  measurements  or  other 


documented  nutritionally  related 
medical  conditions. 

(v)  For  children; 

(A)  Detrimental  or  abormal  nutritional 
conditions  detectable  by  biochemical  or 
anthropometric  measurements  such  as 
anemia  or  abnormal  pattern  or  growth 
including  underweight,  obesity  or 
stunting; 

(B)  Other  documented  nutritionally 
related  medical  conditions  such  as 
clinical  signs  of  nutritional  deficiencies 
or  metabolic  disorders; 

(C)  Dietary  deficiencies  that  impair  or 
endanger  health;  and 

(D)  Conditions  which  predispose 
persons  to  inadequate  nutritional 
patterns  or  nutritionally  related  medical 
conditions  such  as  congential 
malformations  which  affect  nutritional 
status,  or  chronic  infections. 

(3)  Priority  System  for  Nutritional 
Risk  Criteria.  The  following  priorities 
shall  be  applied  by  the  competent 
professional  authority  when  vacancies 
occur  after  a  local  agency  has  reached 
its  maximum  participation  level,  in  order 
to  assure  that  those  persons  at  greatest 
nutritional  risk  receive  Program  benefits. 
State  agencies  may  set  income  priority 
levels  within  these  six  priority  levels: 

(i)  Priority  J.  Pregnant  women,  breast¬ 
feeding  women  and  infants  at  nutritional 
risk  as  demonstrated  by  hematological 
or  anthropometric  measurements,  or 
other  documented  nutritionally  related 
medical  conditions  which  demonstrate 
the  person’s  need  for  supplemental 
foods. 

(ii)  Priority  II.  Except  those  infants 
who  qualify  for  Priority  I,  infants  (up  to 
6  months  of  age)  of  WIC  participants 
who  participated  during  pregnancy,  and 
infants  (up  to  6  months  of  age)  bom  of 
women  who  were  not  WIG  participants 
during  pregnancy  but  whose  medical 
records  document  that  they  were  at 
nutritional  risk  during  pregnancy  due  to 
nutritional  conditions  detectable  by 
biochemical  or  anthropometric 
measurements  or  other  documented 
nutritionally  related  medical  conditions 
which  demonstrated  the  person’s  need 
for  supplemental  foods. 

(iii)  Priority  III.  Children  at  nutritional 
risk  as  demonstrated  by  hematological 
or  anthropometric  measurements  or 
other  documented  medical  conditions 
which  demonstrate  the  child’s  need  for 
supplemental  foods. 

(iv)  Priority  IV.  Pregnant  women, 
breastfeeding  women,  and  infants  at 
nutritional  risk  because  of  an 
inadequate  dietary  pattern. 

(v)  Priority  V.  Children  at  nutritional 
risk  because  of  an  inadequate  dietary 
pattern. 
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(vi)  Priority  VI.  Postpartum  women  at 
nutritional  risk. 

(e)  Regression  in  nutritional  status. 
Participants  may  remain  in  the  Program 
as  long  as  they  meet  the  Program 
eligibility  standards  and  there  is  a 
possibility  of  regression  in  nutritional 
status  without  the  supplemental  foods. 
However,  the  competent  professional 
authority  determining  nutritional  risk 
may  remove  a  participant  from  the 
Program  at  a  certification  visit  if  that 
person,  in  the  competent  professional’s 
judgment,  is  no  longer  at  nutritional  risk, 
or  if  there  are  potential  participants 
waiting  who,  according  to  the  priority 
system,  are  at  greater  nutritional  risk. 

(f)  Processing  standards.  (1)  When 
there  are  no  funds  available  to  provide 
Program  benefits,  the  local  agency  shall 
maintain  waiting  lists  of  individuals 
who  visit  the  local  agency  to  express 
interest  in  receiving  Program  benefits. 

To  enable  the  local  agency  to  contact 
the  individuals  when  caseload  space 
becomes  available,  these  waiting  lists 
shall  include  the  name  of  the  applicant, 
the  date  placed  on  a  waiting  list,  an 
address  or  phone  number  of  the 
applicant  and  the  applicant’s  status,  i.e., 
pregnant,  breastfeeding,  age.  Individuals 
shall  be  notified  of  their  placement  on  a 
waiting  list  within  20  days  after  they 
visit  the  local  agency  during  clinic  office 
hours  to  request  Program  benefits. 

(2)  When  there  are  funds  available  to 
provide  Program  benefits  the  local 
agency  shall  accept  applications,  arrive 
at  eligibility  determinations,  notify  the 
applicants  of  the  decisions  made  and,  if 
the  applicants  are  eligible,  issue  food  or 
food  instruments.  All  of  these  actions 
shall  be  accomplished  within  the 
processing  standards  set  forth  below. 
The  processing  standards  shall  begin 
when  the  individual  visits  the  local 
agency  during  clinic  office  hours  to 
make  an  oral  or  written  request  for 
Program  benefits.  To  ensure  that 
accurate  records  are  kept  of  the  date  of 
that  request  for  benefits,  the  local 
agency  shall  at  the  time  of  the  visit 
record  the  applicant’s  name,  address 
and  the  date.  The  remainder  of  the 
information  necessary  to  determine 
eligibility  shall  be  obtained  at  the  time 
of  certification.  The  local  agency  shall 
act  on  applications  within  the  following 
timeframes: 

(i)  Pregnant  women  eligible  a.  ^^riority 
I  participants,  infants  under  six  months 
of  age  and  members  of  migrant 
farmworker  households  who  soon  plan 
to  leave  the  jurisdiction  of  the  local 
agency  shall  be  notified  of  their 
eligibility  or  ineligibility  within  10  days 
of  the  date  of  the  Hrst  request  for 
,  Program  benefits. 


(ii)  All  other  applicants  shall  be 
notified  of  their  eligibility  or  ineligibility 
within  20  days  of  the  date  of  the  first 
request  for  Program  benefits. 

(iii)  Each  local  agency  using  a  retail 
purchase  system  shall  issue  a  food 
instrument  or  instruments  to  the 
participant  at  the  same  time  as  the 
notification  of  certification.  Such  food 
instrument  or  instruments  shall  provide 
benefits  for  the  current  month  or  the 
remaining  portion  thereof  and  shall  be 
redeemable  immediately  upon  receipt 
by  the  participant.  Local  agencies  may 
mail  the  initial  food  instrument  or 
instruments  with  the  notification  of 
certification  to  those  participants  who 
meet  the  criteria  for  the  receipt  of  food 
instruments  through  the  mail. 

(iv)  Each  local  agency  with  a  direct 
distribution  or  home  delivery  system 
shall  issue  the  supplemental  foods  to  the 
participants  within  10  days  of  issuing 
the  notification  of  certification. 

(g)  Certification  periods.  (1)  Program 
benefits  shall  be  based  upon 
certifications  conducted  in  accordance 
with  the  following  timeframes: 

(1)  Pregnant  women  shall  be  certified 
for  the  duration  of  their  pregnancy  and 
for  up  to  6  weeks  postpartum. 

(ii)  Postpartum  women  shall  be 
certified  for  up  to  6  months  postpartum. 

(iii)  Breastfeeding  women  shall  be 
certified  at  intervals  of  approximately 
six  months  ending  with  the 
breastfeeding  infant’s  first  birthday. 

(iv)  Infants  shall  be  certified  at 
intervals  of  approximately  six^onths. 

(v)  Children  shall  be  certified  at 
intervals  of  approximately  six  months 
and  ending  with  the  end  of  the  month  in 
which  a  child  reaches  the  fifth  birthday. 

(2)  In  cases  where  there  is  difficulty  in 
appointment  scheduling  for  (g)(l)(iii). 

(iv)  and  (v)  above,  a  time  variation  of 
plus  or  minus  30  days  to  the  certification 
intervals  is  permissible.  If  the  nutritional 
risk  determination  is  based  on  data 
taken  before  the  time  of  entrance  to  the 
Program,  the  certification  intervals,  for 
participants  other  than  pregnant  women, 
shall  be  based  on  the  date  when  the 
data  was  taken  rather  than  on  the  date 
of  admittance  to  the  Program.  Program 
benefits  may  be  continued  until  the  end 
of  the  month  in  which  categorical 
ineligibility  begins. 

(h)  Certification  forms.  All 
certification  data  for  each  person 
certified  shall  be  recorded  on  a  form  (or 
forms)  which  are  provided  by  the  State 
agency.  The  information  on  the  form 
shall  include  the  following: 

(1)  The  person’s  name  and  address. 

(2)  Date  of  initial  visit  to  apply  for 
participation. 


(3)  The  criteria  used  to  determine  the 
person’s  income  eligibility  for  the 
Program. 

(4)  The  date  of  certification  and  the 
date  nutritional  risk  data  was  taken  if 
different  from  the  date  of  certification. 

(SJ-The  person’s  height  or  length, 
weight,  and  hematological  test  results. 

(6)  The  person’s  specific  nutritional 
risk  which  established  eligibility  for  the 
supplemental  foods.  Documentation 
should  include  health  history  when 
appropriate  to  the  participant’s 
nutritional  risk  condition,  with  the 
participant’s  consent. 

(7)  The  signature  and  title  of  the 
competent  professional  authority 
making  the  nutritional  risk 
determination,  and,  if  different,  the 
signature  and  title  of  the  administrative 
personnel  responsible  for  determining 
income  eligibility  under  the  Program. 

(8)  After  the  person  has  been  advised 
of  the  rights  and  obligations  set  forth  in 
paragraph  (i)  of  this  section,  the  person 
or  parent  or  caretaker  shall  read  or  be 
read  the  following  statement  and  shall 
undersign  on  the  form: 

"/  have  been  advised  of  my  rights  and 
obligations  under  the  Program.  I  certify 
that  the  information  I  have  provided  for 
my  eligibility  determination  is  correct, 
to  the  best  of  my  knowledge.  This 
certification  form  is  being  made  in 
connection  with  the  receipt  of  Federal 
assistance.  Program  officials  may  verify 
information  on  this  form.  /  understand 
that  deliberate  misrepresentation  may 
subject  me  to  civil  or  criminal 
prosecution  under  State  and  Federal 
law.  ” 

(i)  Participant  rights.  The  following 
sentences  shall  be  read  by,  or  read  to, 
the  person  or  the  parent  or  caretaker  at 
the  time  of  each  certification.  Where  a 
significant  proportion  of  the  area  served 
by  a  local  agency  is  composed  of  non- 
English,  or  limited  English  speaking 
persons  who  speak  the  same  language, 
the  sentences  shall  be  stated  to  such 
persons  in  a  language  they  understand: 

(1)  Standards  for  participation  in  the 
Program  are  the  same  for  everyone 
regardless  of  race,  color,  or  national 
origin. 

(2)  You  may  appeal  any  decision 
made  by  the  local  agency  regarding 
your  eligibility  for  the  Program. 

(3)  The  local  agency  will  make  health 
services  and  nutrition  education 
available  to  you  and  you  are 
encouraged  to  participate  in  these 
services. 

(j)  Notification  requirements.  The 
following  responsibilities  shall  be 
performed  by  the  State  or  local  agency: 

(1)  Each  Program  applicant  shall  be 
informed  during  the  certification 
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procedure  of  the  right  to  a  fair  hearing 
and  of  the  illegality  of  simultaneous 
participation  in  the  Commodity 
Supplemental  Food  Program  and  the 
WIC  Program  or  simultaneous 
participation  in  more  than  one  WIC 
Program, 

(2)  A  person  found  ineligible  for  the 
Program  during  a  certification  visit  shall 
be  advised  in  writing  of  the  ineligibility, 
of  the  reasons  for  the  ineligibility  and  of 
the  right  to  a  fair  hearing.  The  reasons 
for  ineligibility  shall  be  properly 
documented  and  shall  be  retained  on 
file  at  the  local  agency. 

(3)  A  person  found  ineligible  for  the 
Program  at  any  time  during  the 
certification  period  shall  be  advised  in 
writing  15  days  before  termination  of 
eligibility,  of  the  reasons  for  ineligibility, 
and  of  the  right  to  a  fair  hearing. 

(4)  Each  participant  shall  be  notified 
at  least  15  days  before  the  expiration  of 
each  certification  period  that  eligibility 
for  the  Program  is  about  to  expire. 

(5)  Each  participant  shall  receive  an 
explanation  of  how  the  food  delivery 
system  in  the  local  agency  operates. 

(6)  Each  participant  shall  be  advised 
of  the  types  of  health  services  available, 
where  they  are  located,  how  they  may 
be  obtained  and  why  they  may  be 
useful. 

(k)  Transfer  of  certification.  Each 
State  agency  shall  ensure  issuance  of  a 
verification  of  certification  form  to  every 
participant  who  is  a  member  of  a  family 
in  which  there  is  migrant  farmworker  or 
any  other  participant  who  is  likely  to  be 
relocating  during  the  certification 
period.  The  State  agency  shall  require 
the  local  agencies  under  its  jurisdiction 
to  accept  verification  of  certification 
from  participants,  including  migrant 
farmworker  participants,  who  have  been 
participating  in  the  Program  in  another 
local  agency  within  or  outside  of  the 
jurisdiction  of  the  State  agency.  The 
verification  of  certification  is  valid  until 
the  certification  period  expires,  and 
shall  be  accepted  as  proof  of  eligibility 
for  Program  benefits.  However,  if  the 
receiving  local  agency  has  waiting  lists 
for  participation,  the  transferring 
participant  shall  be  placed  on  the  list 
ahead  of  all  waiting  applicants 
regardless  of  the  priority  of  their 
nutritional  risk  criteria.  The  verification 
of  certification  shall  include  the  name  of 
the  participant,  the  date  the  certification 
was  performed,  the  nutritional  risk 
criteria  of  the  participant,  the  date  the 
certification  period  expires,  the 
signature  and  printed  or  typed  name  of 
the  local  agency  official  in  the 
originating  jurisdiction,  the  name  and 
address  of  the  certifying  local  agency 
and  an  identification  number  or  some 


other  means  of  accountability.  The 
verification  of  certification  form  shall  be 
uniform  throughout  the  jurisdiction  of 
the  State  agency. 

(1)  Dual  participation.  The  State 
agency,  shall  be  responsible  for  the 
following: 

(1)  In  conjunction  with  the  local 
agency,  the  prevention  and  detection  of 
dual  participation  within  each  local 
agency  and  between  local  agencies. 

(2)  In  areas  where  a  local  agency 
serves  the  same  area  as  an  Indian  State 
agency  or  a  Commodity  Supplemental 
Food  Program,  the  State  agency  and  the 
CSFP  or  Indian  State  agency  shall  agree 
to  a  plan  for  the  detection  and 
prevention  of  dual  participation.  The 
agreement  must  be  made  prior  to 
operation  within  the  same  area  and 
must  be  in  writing, 

(3)  Participants  found  committing  dual 
participation  shall  be  terminated  from 
one  of  the  Programs  immediately.  Where 
intentional  fraud  is  involved,  the 
participant  may  be  disqualified  from 
participation  in  both  Programs  as 
specified  in  §  246.10(d)(7)(ii). 

(4)  At  certification,  and  when  Issuing 
food  or  food  instruments,  the  local 
agency  shall  check  the  identification  of 
each  participant.  For  a  child  participant, 
an  immunization  record,  birth 
certificate,  or  other  records  that  local 
agency  personnel  consider  adeq^uate 
establishment  of  identify,  shall  be 
acceptable, 

(m)  Competent  professional  authority. 
The  competent  professional  authority  on 
the  staff  of  the  local  agency  shall  be 
responsible  for  determining  nutritional 
risk  and  for  prescribing  supplemental 
foods.  The  following  persons  are  the 
only  persons  authorized  to  serve  as  a 
competent  professional  authority: 
Physicians,  nutritionists  (B.S..  B.A„  or 
M.S.  in  Nutritional  Sciences,  Community 
Nutrition,  Clinical  Nutrition,  Dietetics, 
Public  Health  Nutrition  or  Home 
Economics  with  emphasis  in  Nutrition), 
dietitians,  registered  nurses,  physician’s 
assistants  (certified  by  the  National 
Committee  on  Certification  of 
Physician’s  Assistants  or  certified  by  the 
State  medical  certifying  authority);  or 
State  or  local  medically  trained  health 
officials. 

§  246.8  Supplemental  foods  [Reserved]. 

§  246.9  Nutrition  education. 

(a)  General.  (1)  Nutrition  education 
shall  be  considered  a  benefit  of  the 
Program,  and  shall  be  provided  at  no 
cost  to  the  participant.  Nutrition 
education  shall  be  designed  to  be  easily 
understood  by  individual  participants, 
and  it  shall  bear  a  practical  relationship 


to  their  nutritional  needs,  household 
situations,  and  cultural  preferences 
including  information  on  how  to  select 
food  for  themselves  and  their  families. 
Nutrition  education  shall  be  thoroughly 
integrated  into  participant  health  care 
plans  and  the  delivery  of  supplemental 
foods  and  other  Program  operations. 

(2)  The  State  agency  shall  ensure  that 
nutrition  education  is  provided  to  all 
participants.  The  nutrition  education 
may  be  provided  through  the  local 
agencies  directly,  or  through 
arrangements  made  with  other  agencies. 
At  the  time  of  certification,  the 
participant  shall  be  encouraged  to 
participate  in  nutrition  education 
activities  and  the  positive,  long-term 
benefits  of  nutrition  education  shall  be 
stressed.  However,  individual 
participants  shall  not  be  denied 
supplemental  foods  for  failure  to  attend 
or  participate  in  nutrition  education 
activities. 

(b)  Goals.  Nutrition  education  shall 
be  designed  to  achieve  two  broad  goals: 

(1)  Emphasize  the  relationship 
between  proper  nutrition  and  good 
health,  with  special  emphasis  on  the 
nutritional  needs  of  pregnant, 
postpartum,  and  breastfeeding  women, 
infants  and  children  under  five  years  of 
age: 

(2)  Assist  the  individual  who  is  at 
nutritional  risk  in  achieving  a  positive 
change  in  food  habits,  resulting  in 
improved  nutritional  status  and  in  the 
prevention  of  nutrition-related  problems 
through  optimal  use  of  the  supplemental 
foods  and  other  nutritious  foods.  This  is 
to  be  taught  in  the  context  of  the  ethnic, 
cultural  and  geographic  preferences  of 
the  participants  and  with  consideration 
for  educational  and  environmental 
limitations  experienced  by  the 
participants.  ^ 

(c)  State  agency  responsibilities.  The 
following  are  the  State  agency 
responsibilities  for  nutrition  education: 

(1)  Development  and  coordination  of 
the  nutrition  education  portion  of 
Program  operations,  after  consideration 
of  local  agency  plans  and  needs,  and  the 
availability  of  nutrition  education 
services  from  other  sources; 

(2)  Provision  of  in-service  training  and 
technical  assistance  for  professional 
and  para-professional  staffs  at  local 
agencies  involved  in  providing  nutrition 
education  to  participants; 

(3)  Identification  or  development  of 
resource  and  education  materials  for  use 
at  the  local  agencies  including  materials 
in  languages  other  than  English  in  areas 
where  a  substantial  number  of  persons 
speak  a  non-English  language; 

(4)  Implementation  of  procedures  to 
assure  that  nutrition  education  is  offered 
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to  all  adult  participants  and  to  parents 
or  guardians  of  infant  or  child 
participants  as  well  as  child  participants 
whenever  possible; 

(5)  Design  and  performance  of  annual 
evaluations  of  nutrition  education  action 
plans  including  the  assessment  of 
participant  views  concerning  the 
effectiveness  of  the  nutrition  education 
received: 

(6)  Monitoring  of  local  agency 
activities  to  assure  compliance  with 
provisions  set  forth  in  paragraphs  (d) 
and  (e)  of  this  section. 

(d)  Local  agency  responsibilities. 

Local  agencies  shall  be  responsible  for: 

(1)  Provision  of  nutrition  education  to 
all  adult  participants,  to  parents  or 
caretakers  of  infant  and  child 
participants,  and  whenever  possible,  to 
child  participants.  Individuals  or  group 
educational  sessions  and  provision  of 
educational  materials  designed  for 
Program  participants  may  be  utilized  to 
provide  nutrition  education  to  pregnant, 
postpartum,  and  breastfeeding  women 
and  to  parents  or  caretakers  of  infants 
and  children  participating  in  local 
agency  services  other  than  the  Program; 

(2J  Development  of  an  annual  local 
agency  nutrition  education  plan 
consistent  with  the  nutrition  education 
portion  of  the  State  Plan  and  in 
accordance  with  this  part  and  FNS 
guidelines.  The  local  agency  nutrition 
education  plan  shall  be  submitted  to  the 
State  agency  by  a  date  specified  by  the 
State  agency  and  shall  include: 

(i)  A  nutrition  education  needs 
assessment  in  terms  of  staff,  resources, 
and  facilities  available  at  the  local 
agency  and  any  specific  subject  matter 
concerns  of  the  Program  participants  in 
the  local  agency’s  service  area; 

(ii)  A  budget  for  the  local  agency’s 
nutrition  education  activities  with  an 
indication  of  anticipated  expenditures 
and  sources  of  available  funds; 

(iii)  A  system  for,  where  possible, 
integrating  the  services  of  community 
resources  such  as  the  Expanded  Food 
and  Nutrition  Education  Program  with 
the  nutrition  education  services 
provided  to  participants;  and 

(iv)  A  list  of  local  agency  goals  and 
action  plans  related  to  improved 
nutrition  education  processes  and 
procedures. 

(e)  Participant  contacts.  (1)  During 
each  certification  period,  all  adult 
participants  and  the  parents  or 
caretakers  of  infant  and  child 
participants  shall  be  provided,  through 
individual  or  group  sessions,  at  least  one 
basic  nutrition  education  contact  and, 
depending  on  need  as  established  by  the 
local  agency,  either  a  secondary  or  high 
risk  contact.  The  type  of  nutrition 


education  shall  be  documented  in  each 
participant’s  certification  file.  Refusal  or 
inability  to  attend  or  participate  in 
nutrition  education  shall  also  be 
documented  in  each  participant's 
certification  file  for  purposes  of  future 
nutrition  education  efforts  and  for 
monitoring  purposes.  For  purposes  of 
this  requirement,  basic,  secondary  and 
high-risk  contacts  are  defined  as 
follows: 

(1)  Basic  contact  means  an 
explanation  of  one  or  more  of  the 
following  topics  plus  additional  topics  at 
the  State  agency’s  discretion:  The 
participant’s  nutritional  risk  condition 
and  ways  to  achieve  an  adequate  diet; 
the  importance  of  the  supplemental 
foods  being  consumed  by  the  participant 
for  whom  they  are  prescribed  rather 
than  by  the  whole  family;  the  Program 
as  a  supplemental  rather  than  a  total 
food  program;  the  nutritional  value  of 
the  supplemental  food;  and  the 
importance  of  health  care.  For  pregnant 
women,  the  basic  contact  must  include 
encouragement  to  breastfeed  her  infant. 
For  parents  or  caretakers  of  infant  or 
child  participants,  the  basic  contact 
should  include  guidance  in  meeting 
infants’  and  children’s  dietary  needs  in 
ways  appropriate  to  the  infant’s  or 
child’s  development. 

(ii)  Secondary  contact  means  an 
explanation  of  one  or  more  of  the 
following  topics  plus  additional  topics  at 
the  State  agency’s  discretion:  the 
participant’s  particular  nutritional  needs 
according  to  the  category  of  eligibility: 
for  example,  the  needs  of  pregnant 
women,  breastfeeding  women, 
postpartum  women,  infants  or  children; 
the  relationship  of  diet  to  health;  the 
benefits  of  consuming  a  variety  of  foods 
including  those  not  provided  by  the 
Program;  and  nutrients  of  special 
interest  or  need  to  the  participant. 

(iii)  High-risk  contact  means  in 
addition  to  an  explanation  of  the  topics 
under  the  secondary  contact,  the 
development  of  an  individual  nutritipn 
care  plan. 

(2)  Participants  selected  to  receive  the 
basic  and  secondary  contacts  shall  be 
provided  an  individual  care  plan,  if 
requested  by  the  participant. 

(3)  Contacts  shall  be  designed  to  meet 
different  cultural  and  language  needs  of 
Program  participants. 

§  246.10  Food  delivery  system. 

(a)  General.  This  section  sets  forth 
design  and  operational  requirements  for 
State  and  local  agency  food  delivery 
systems. 

(b)  Uniform  food  delivery  systems. 
The  State  agency  may  operate  up  to 
three  types  of  food  delivery  systems: 


retail  purchase,  home  delivery  or  direct 
distribution.  These  food  delivery 
systems  shall  be  uniform  within  the 
jurisdiction  of  the  State  agency.  When 
used,  food  instruments  shall  be  uniform 
within  each  type  of  system. 

(c)  Free  of  charge.  Participants  shall 
receive  the  Program’s  supplemental 
foods  free  of  charge. 

(d)  State  agency  responsibilities.  Each 
State  agency  is  responsible  for  the  fiscal 
management  of,  and  accountability  for. 
food  delivery  systems  under  its 
jurisdiction  and  shall  comply  with  the 
following  requirements: 

(1)  The  State  agency  shall  design  all 
food  delivery  systems  to  be  used  by 
local  agencies  under  its  jurisdiction. 

FNS  may,  for  a  stated  cause  and  by 
written  notice,  require  revision  of  a 
proposed  or  operating  food  delivery 
system  and  shall  allow  a  reasonable 
time  for  the  State  agency  to  effect  such  a 
revision.  The  State  agency  shall  ensure 
that  these  food  delivery  systems  are 
accessible  for  low-income  individuals. 
All  contacts  entered  into  by  the  State  or 
local  agency  for  the  management  or 
operation  of  the  food  delivery  system 
shall  be  in  conformance  w'ith  the 
requirements  of  A-102.  Attachment  O. 

(2)  The  State  agency  shall  ensure  that 
food  vendors  are  promptly  paid  for  food 
costs.  Payments  for  valid  food 
instruments  shall  be  made  within  60 
days  after  receipt  of  the  food 
instruments.  Actual  payment  to  food 
vendors  may  be  made  by  local  agencies. 

(3)  The  State  agency  shall  ensure  that 
all  food  vendors  participating  in  the 
Program  enter  into  written  agreements 
with  the  State  or  local  agency.  Copies  of 
these  agreements  shall  be  on  file  at  the 
State  or  local  agency.  The  agreements 
shall  require  the  food  vendors  to: 

(i)  Ensure  that  they  will  provide  only 
the  supplemental  foods  specified  in  this 
part  when  providing  foods  under  the 
Program; 

(ii)  Provide  supplemental  foods  at  the 
current  price  or  at  less  than  the  current 
price  charged  to  customers  other  than 
participants; 

(iii)  When  food  instruments  are  used, 
submit  those  food  instruments  for 
payment  within  the  allowed  time  limit 
and  accept  food  instruments  from  a 
participant  or  representative  only  within 
the  allowed  time  limit;  and 

(iv)  Comply  with  the 
nondiscrimination  requirements  of 
Department  regulations  (7  CFR  Part  15). 

(4)  The  State  agency  shall  ensure  that 
food  vendors  are  transmitted  pertinent 
information  and  are  provided  guidance 
concerning  the  authorized  supplemental 
foods,  including  a  list  of  acceptable 
brand  name  products,  and  all  other 
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applicable  FNS  guidelines  and 
instructions. 

(5)  The  State  agency  shall  ensure  that 
each  year  on-site  reviews  are  conducted 
by  State  or  local  agency  personnel  of  at 
least  10  percent  of  those  food  vendors 
accepting  food  instruments.  Vendor 
reviews  shall  be  evenly  distributed 
throughout  the  jurisdiction  of  the  State 
agency.  Food  vendors  shall  be  selected 
for  review  on  the  basis  of  factors  such 
as  high  volume  of  Program  sales,  past 
Program  abuse,  unusually  high  prices  of 
supplemental  foods,  or  other  written 
criteria  as  the  State  agency  deems 
appropriate  to  accomplish  Program 
objectives. 

(6)  The  State  agency  shall  ensure  that 
training  sessions  are  conducted  by  State 
or  local  agency  personnel  for 
participating  food  vendors. 

(7)  The  State  agency  shall  implement 
a  system  of  management  review  to  limit 
food  vendor  and  participant  abuses  of 
the  Program.  The  system  shall  include 
the  following: 

(i)  The  State  agency  shall  ensure  that 
food  vendors  are  suspended  from 
participation  under  the  Program  for  a 
reasonable  period  of  time,  not  to  exceed 
one  year,  upon  a  determination  that  they 
have  committed  any  of  the  following 
abuses  of  the  Program:  Providing  cash  or 
unauthorized  foods,  or  other  items  to 
participants  in  lieu  of  authorized 
supplemental  foods;  charging  the  State 
or  local  agency  for  foods  not  received  by 
the  participant;  and  charging  the 
Program  more  for  supplemental  foods 
than  other  customers  are  charged  for  the 
same  food  item.  Other  abuses  by  food 
vendors  may  be  dealt  with  at  the 
discretion  of  the  State  agency.  The  State 
agency  shall  provide  adequate 
procedures  for  appeal  from  a  suspension 
from  participation  under  the  Program  as 
specihed  in  §  246.24.  In  addition,  prior  to 
suspending  vendors.  State  agencies  shall 
consider  whether  a  suspension  would 
create  undue  hardships  for  participants. 
A  food  vendor’s  disqualification  from 
participation  in  any  other  FNS  Program 
shall  be  grounds  for  a  review  of  that 
vendor’s  operation  of  the  WIC  Program. 
Food  vendors  may  be  subject  to  the 
penalties  outlined  in  §  246.18  in  the  case 
of  deliberate  fraud. 

(ii)  The  State  agency  shall  establish 
procedures  designed  to  control 
participant  abuse  of  the  Program. 
Participant  abuse  includes,  but  is  not 
limited  to,  knowing  and  deliberate 
misrepresentation  of  circumstances  to 
obtain  benefits,  sale  of  supplemental 
foods  or  food  insturments  to,  or 
exchange  with,  other  individuals  or 
entities,  and  receipt  from  food  vendors 
of  cash  or  credit  toward  purchase  of 


unauthorized  food  or  other  items  of 
value  in  lieu  of  authorized  supplemental 
food.  The  State  agency  shall  establish 
sanctions  for  participant  abuse.  Such 
sanctions  may,  at  the  State  agency’s 
discretion,  include  suspension  from  the 
Program.  Warnings  may  be  given  prior 
to  the  imposition  of  sanctions.  Before  a 
participant  is  suspended  from  the 
Program  for  alleged  abuse,  that 
participant  shall  be  given  full 
opportunity  to  appeal  a  suspension  as 
set  forth  in  §  246.23.  At  the  State 
agency’s  discretion,  participants  may  be 
suspended  for  a  period  not  to  exceed 
three  months.  However,  the  suspension 
shall  be  waived  if  the  competent 
professional  authority  determines  that  a 
serious  health  risk  may  result  from 
Program  disqualification. 

(iii)  The  State  agency  shall  refer  food 
vendors  and  participants  who  abuse  the 
Program  to  the  Federal,  State  or  local 
authorities  for  prosecution  under 
applicable  statutes. 

(8)  The  State  agency  shall  ensure  that 
the  food  delivery  system  is  compatible 
with  the  delivery  of  health  and  nutrition 
education  services  to  the  participants. 

(9)  The  State  agency  shall  control  the 
receipt  and  issuance  of  supplemental 
foods  and  food  instruments. 

(10)  The  State  agency  shall  reconcile 
the  records  of  receipt,  issuance  and 
redemption  of  supplemental  foods  or 
food  instruments  in  accordance  with 

§  246.11  and  identify  and  document 
expired  or  any  unredeemed  food 
instruments  along  with  their  value. 

(11)  The  State  agency  shall  ensure 
that  supplemental  foods  are  not  issued 
for  use  in  institutions,  such  as  homes  for 
unmarried  mothers. 

(12)  The  State  agency  shall  ensure 
that  each  participant  or  representative 
signs  a  receipt  for  supplemental  foods  or 
food  instruments.  This  requirement  shall 
not  pertain  to  systems  which  mail  food 
instruments. 

(13)  The  State  agency  shall  ensure 
that  no  conflict  of  interest  exists 
between  any  local  agency  and  the  food 
vendor  or  vendors  within  the  local 
agency’s  jurisdiction. 

(e)  Retail  purchase  systems.  Retail 
purchase  food  delivery  systems  are 
systems  in  which  participants  obtain 
supplemental  foods  by  submitting  a  food 
instrument  to  local  retail  outlets.  All 
retail  purchase  food  delivery  systems 
shall  meet  the  following  requirements: 

(1)  The  State  agency  shall  use  uniform 
food  instruments  within  its  jurisdiction. 
The  State  agency  is  responsible  for  the 
design  and  printing  of  the  uniform  food 
instruments,  and  their  serialization. 

(2)  To  ensure  that  nutrition  education 
and  health  services  are  frequently 


available  to  participants,  FNS 
recommends  that,  whenever  feasible, 
participants  personally  obtain  their  food 
instruments  from  the  local  agency. 
However,  the  State  agency  shall  develop 
guidelines  for  the  mailing  of  food 
instruments  to  participants.  Food 
instruments  may  be  mailed  to 
participants  on  a  local  agency-wide 
basis  only  if  approved  by  the  State 
agency.  In  making  its  determination 
regarding  the  mailing  of  food 
instruments  by  a  local  agency,  the  State 
agency  shall  consider  participant 
hardships,  such  as  seasonal  inclement 
weather,  which  may  be  encountered  by 
the  target  population  of  the  local  agency 
if  food  instruments  are  not  mailed.  The 
State  agency  shall  approve  a  local 
agency’s  request  for  the  mailing  of  food 
instruments  if  accountability  is  ensured 
and  if  either  a  reasonable  level  of  health 
and  nutrition  education  services  can  be 
provided,  or  if  the  State  agency 
determines  that  persons  in  need  of  the 
Program  in  rural  areas  will  be  unable  to 
participate  in  the  Program  if  food 
instruments  are  not  mailed  to  them. 
Mailing  food  instruments  on  an 
individual  basis  shall  be  permitted  only 
if: 

(i)  Individual  participants  encounter 
difficulties  in  personally  obtaining  food 
instruments  for  such  reasons  as  illness, 
imminent  childbirth,  inclement  weather 
conditions,  distance  to  travel,  high  cost 
of  travel,  or  inability  to  get  to  the  local 
agency  during  business  hours; 

(ii)  'The  reasons  for  mailing  the  food 
instruments  are  documented  by  the 
State  or  local  agency  in  the  participant’s 
certification  file;  and 

(iii)  The  mailing  of  food  instruments  to 
the  participant  is  discontinued  if  the 
participant’s  initial  hardship  is  resolved. 

(3)  Each  food  instrument  shall  clearly 
bear  on  the  face  the  following 
information: 

(i)  The  first  date  from  which  the  food 
instrument  may  be  used  by  the 
participant  to  obtain  supplemental 
foods. 

(ii)  The  last  date  by  which  the 
participant  may  use  the  food  instrument 
to  obtain  supplemental  foods.  This  date 
shall  be  a  minimum  of  30  days  from  the 
date  specihed  in  paragraph  (i)  above  or 
for  the  participant’s  hrst  month  of 
issuance  it  may  be  the  end  of  the  month 
or  cycle  for  which  the  food  instrument  is 
valid. 

(iii)  An  expiration  date  by  which  the 
food  vendor  is  required  to  submit  the 
food  instrument  for  payment.  This  date 
shall  be  no  more  than  90  days  from  the 
date  specified  in  paragraph  (i)  above.  If 
the  date  is  less  than  60  days  from  the 
date  specified  in  paragraph  (ii)  above, 
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the  State  agency  shall  ensure  that  the 
food  vendor  is  able  to  submit  food 
instruments  for  redemption  within  the 
required  time  limit  wi^out  undue 
burden. 

(iv)  A  unique  and  sequential  serial 
number. 

(v)  A  maximum  purchase  value  which 
is  higher  than  the  price  of  the  food  for 
which  it  will  be  used;  but  low  enough  to 
be  a  reasonable  protection  against 
potential  losses  as  a  result  of  theft, 
counterfeiting  or  other  fraudulent 
activities. 

(4)  The  State  agency  shall  assure  that 
food  vendors  are  not  reimbursed  an 
amount  in  excess  of  the  actual  purchase 
price  of  the  supplemental  foods. 

(5)  With  justibcation  and 
documentation,  State  agencies  may 
reimburse  food  vendors  for  food 
instruments  submitted  after  the 
expiration  date  if  the  total  value  of  the 
food  instruments  submitted  at  one  time 
is  $200.00  or  less.  If  the  total  value  of  the 
food  instruments  submitted  at  one  time 
exceeds  $200.00,  reimbursement  may  not 
be  made  without  the  approval  of  the 
FNS  Regional  Office. 

(6)  The  State  agency  shall  ensure  that 
no  more  than  a  three  months  supply  of 
food  instruments  are  issued  to  any 
participant  at  one  time  and  that 
nutrition  education  and  health  services 
are  frequently  made  available  to  the 
participant,  and  that  nutrition  education 
services  are  made  available  in 
accordance  with  §  246.9(e). 

(7)  The  State  agency  shall  ensure  that 
the  State  or  local  agency  enter  into 
written  agreements  with  as  many  food 
vendors  as  necessary  to  assure 
convenience  to  participants  in  obtaining 
supplemental  foods.  At  a  minimum, 

State  agencies  shall  enter  into  written 
agreements  with  at  least  four  food 
vendors  in  each  clinic  service  area, 
unless  the  State  agency  determines  it  is 
impossible  to  enter  into  written 
agreements  with  four  food  vendors  in 
the  clinic  service  area  because  of  a  lack 
of  retail  outlets  W'hich  meet  Program 
requirements,  vendor  refusal  to 
participate,  or  lack  of  outlets  with  prices 
commensurate  with  the  area’s  other 
retail  outlets. 

(f)  Home  food  delivery  systems.  Home 
food  delivery  systems  are  systems  in 
which  food  is  delivered  to  the 
participant’s  home.  Systems  for  home 
delivery  of  food  shall  provide  for: 

(1)  Uniform  food  instruments,  where 
applicable,  which  comply  with  the 
appropriate  requirements  set  forth  in 
paragraph  (e)  above; 

(2)  Procurement  of  supplemental  foods 
in  accordance  with  §  246.17,  which  may 
entail  measures  such  as  the  purchase  of 


food  in  bulk  lots  by  the  State  agency 
and  the  use  of  discounts  that  are 
available  to  States;  and 

(3)  The  accountable  delivery  of 
supplemental  foods  to  participants. 

(g)  Direct  distribution  systems.  Direct 
distribution  food  delivery  systems  are 
systems  in  which  participants  pick  up 
food  from  storage  facilities  operated  by 
the  State  or  local  agency.  Systems  for 
direct  distribution  of  food  shall  provide 
for: 

(1)  Uniform  food  instruments,  where 
applicable,  which  comply  with  the 
appropriate  requirements  set  forth  under 
paragraph  (e)  of  this  section; 

(2)  Adequate  storage  and  insurance 
coverage  that  minimizes  the  dangers  of 
loss  due  to  theft,  infestation,  fire, 
spoilage,  or  other  causes; 

(3)  Adequate  inventory  control  of  food 
received,  in  stock,  and  issued; 

(4)  Procurement  of  supplemental  foods 
in  accordance  with  §  246.17,  which  may 
entail  measures  such  as  purchase  of 
food  in  bulk  lots  by  the  State  agency 
and  the  use  of  discounts  that  are 
available  to  States: 

(5)  The  availability  of  Program 
benefits  to  participants  and  potential 
participants  who  live  at  great  distances 
from  storage  facilities;  and 

(6)  The  accountable  delivery  of 
supplemental  foods  to  particpants. 

§  246.1 1  Financial  management  systems. 

(a)  Disclosure  of  expenditures.  The 
State  agency  shall  maintain  a  financial 
management  system  which  provides 
accurate,  current  and  complete 
disclosure  of  the  financial  status  of  the 
Program.  This  shall  include  an 
accounting  for  all  property  and  other 
assets  and  all  Program  funds  received 
and  expended  each  fiscal  year. 

(b)  Reports.  The  State  agency  shall 
maintain  its  financial  accounts  in  a 
manner  sufficient  to  permit  the 
preparation  of  the  reports  required  in 
§  246.15. 

(c)  Record  of  expenditures.  The  State 
agency  shall  maintain  records  which 
identify  adequately  the  source  and  use 
of  funds  expended  for  Program 
activities.  These  records  shall  contain, 
but  are  not  limited  to,  information 
pertaining  to  authorization,  receipt  of 
funds,  obligations,  unobligated  balances, 
assets,  liabilities,  outlays,  and  income. 

(d)  Payment  of  costs.  The  State 
agency  shall  implement  procedures 
which  ensure  prompt  and  accurate 
payment  of  allowable  costs,  and  ensure 
the  allowability  and  allocability  of  costs 
in  accordance  with  the  cost  principles 
and  standard  provisions  of  this  part, 
FMC  74-4  and  FNS  guidelines  and 
instructions. 


(e)  Identification  of  obligated  funds. 
The  State  agency  shall  implement 
procedures  which  accurately  identify 
obligated  Program  funds  at  the  time 
obligations  are  made. 

(f)  Resolutions  of  audit  findings.  The 
State  agency  shall  implement 
procedures  which  ensure  timely  and 
appropriate  resolution  of  claims  and 
other  matters  resulting  from  audit 
findings  and  recommendations. 

(g)  Use  af  minority  owned  banks.  'The 
State  agency  shall  observe  the  national 
goal  of  expanding  the  opportunities  for 
minority  business  enterprises  in 
accordance  with  A-102,  attachment  A, 
by  encouraging  the  use  of  minority 
owned  banks. 

(h)  Reconciliation  of  food  instruments. 
The  State  agency  shall,  where 
applicable,  implement  procedures  to 
reconcile  the  number  of  food 
instruments  issued  with  food 
instruments  redeemed,  and  the  value  of 
individual  food  instruments  issued  with 
the  value  of  individual  food  instruments 
redeemed. 

(i)  Identification  of  unredeemed  food 
instruments.  The  State  agency  shall, 
where  applicable,  implement  procedures 
to  identify  unredeemed,  expired  and 
unexpired,  food  instruments  and  their 
issuance  value,  and  to  make  the 
appropriate  adjustments  to  records  and 
reports  on  obligations  and  expenditures. 

(I)  Transfer  of  cash.  The  State  agency 
shall  have  controls  to  minimize  the  time 
elapsing  between  receipt  of  Federal 
funds  from  the  U.S.  Department  of 
Treasury  and  the  disbursements  of  these 
funds  for  Program  costs.  In  the  Letter  of 
Credit  system,  the  State  agency  shall 
make  drawdowns  from  the  U.S. 
Department  of  Treasury’s  Regional 
Disbursing  Office  as  close  as  possible  to 
the  actual  date  that  disbursement  of 
funds  is  made.  Advances  made  by  the 
State  agency  to  local  agencies  shall  also 
conform  to  these  same  standards. 

(k)  Local  agency  financial 
management.  The  State  agency  shall 
ensure  that  all  local  agencies  develop 
and  implement  a  financial  management 
system  consistent  with  the  requirements 
prescribed  by  the  State  agency  pursuant 
to  the  requirements  of  this  section. 

§  246.12  Program  costs. 

(a)  General.  The  two  kinds  of 
allowable  costs  under  the  Program  are 
as  follows; 

(l)  Food  costs. 

(2)  Operational  and  administrative 
costs.  In  general,  costs  necessary  to  the 
fulfillment  of  Program  objectives  are  to 
be  considered  allowable  costs.  The  two 
types  of  operational  and  administrative 
costs  are: 
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(i)  Direct  costs.  Those  direct  costs 
which  are  allowable  under  FMC  74-4. 

(ii)  Indirect  costs.  Those  indirect  costs 
which  are  allowable  under  FMC  74-4. 
When  computing  indirect  costs,  food 
costs  may  not  be  used  in  the  base  to 
which  the  indirect  cost  rate  is  applied.  A 
claim  for  indirect  costs  shall  be 
supported  by  an  approved  allocation 
plan  for  the  determination  of  allowable 
indirect  costs. 

(b)  Specific  Allowable  Costs. 

(1)  Food  costs.  Food  costs  are  the 
acquisition  cost  of  the  supplemental 
foods  provided  to  State  or  local  agencies 
or  to  participants,  whichever  receives 
the  foods  first.  Food  costs  shall  not 
exceed  the  food  vendor’s  customary  sale 
price.  For  example,  in  retail  purchase 
systems  food  costs  may  not  exceed  the 
shelf  price  of  the  food  provided. 

(2)  The  cost  of  nutrition  education 
provided  which  meets  the  requirements 
of  §  246.9.  During  each  fiscal  year  an 
amount  equal  to  at  least  one-sixth  of  the 
funds  expended  by  each  State  agency 
for  administrative  costs  shall  be  used  for 
nutrition  education.  However,  the  State 
agency  may  request  in  its  State  Plan  to 
spend  less  than  one-sixth  of  its 
administrative  expenditures  on  nutrition 
education.  Such  a  request  will  be 
approved  by  FNS  when  the  State  agency 
can  document  that  a  total  of  funds  from 
other  sources  and  Program  funds  will  be 
expended  at  an  amount  equal  to  one- 
sixth  of  administrative  funds.  Nutrition 
education  costs  are  lim.ited  to  activities 
which  are  distinct  and  separate  efforts 
to  help  participants  understand  the 
importance  of  nutrition  to  health.  The 
cost  of  dietary  assessments  for  the 
purpose  of  certification  and  the  cost  of 
prescribing  and  issuing  supplemental 
foods  shall  not  be  applied  to  the  one- 
sixth  minimum  amount  required  to  be 
spent  on  nutrition  education.  Costs  to  be 
applied  to  the  one-sixth  minimum 
amount  required  to  be  spent  on  nutrition 
education  may  include,  but  need  not  be 
limited  to,  the  following  items. 

(i)  Salary  and  other  costs  for  time 
spent  on  nutrition  education 
consultations  whether  with  an 
individual  or  group. 

(ii)  Procuring  and  producing  nutrition 
education  materials  including  handouts, 
flip  charts,  filmstrips,  projectors,  food 
models  or  other  teaching  helps  and 
mailing  nutrition  education  materials  to 
participants. 

(iii)  Training  nutrition  educators, 
including  costs  related  to  conducting 
training  sessions  and  purchasing  and 
producing  training  materials. 

(iv)  Conducting  evaluations  of 
nutrition  education,  including  contractor 
involvement  and  time  spent  in  the 


design  of  data  collection  forms  and 
compilation  and  analysis  of  data. 

(v)  Salary  and  other  costs  incurred  in 
developing  the  nutrition  education 
portion  of  the  State  Plan  and  local 
agency  nutrition  education  plans. 

(vi)  Monitoring  nutrition  education. 

(3)  The  cost  of  certification  procedures 
including: 

(1)  Laboratory  fees  incurred  for  tests 
conducted  to  determine  the  eligibility  of 
persons  to  participate  in  the  Program: 

(ii)  Expendable  medical  supplies 
necessary  to  determine  the  eligibility  of 
persons  to  participate  in  the  Program: 

(iii)  Centrifuges,  measuring  boards, 
skin  fold  calipers,  spectrophotometers, 
hematofluorometers,  and  scales  used  for 
determining  the  eligibility  of  persons, 
provided  that  expenditure  limits  will  be 
set  by  FNS  for  each  piece  of  equipment 
and  expenditures  which  exceed  the 
limits  shall  receive  prior  approval  by  the 
FNS  Regional  Office. 

(iv)  Salary  and  other  costs  for  time 
spent  on  certification. 

(4)  The  cost  of  outreach  services. 

(5)  The  cost  of  administering  the  food 
delivery  system,  including  the  cost  of 
transporting  food. 

(6)  The  cost  of  translators  for 
materials  and  interpreters. 

(7)  The  cost  of  fair  hearings,  including 
the  cost  of  an  independent  medical 
assessment  of  the  appellant,  if 
necessary. 

(8)  The  cost  of  transportation  of  rural 
participants  to  clinics  when  prior 
approval  for  using  Program  funds  to 
provide  transportation  has  been  granted 
by  the  State  agency  and  documentation 
that  such  service  is  considered  essential 
to  assure  Program  access  has  been  filed 
at  the  State  agency.  Direct 
reimbursement  to  participants  for 
transportation  cost  is  not  an  allowable 
cost. 

(9)  The  cost  of  monitoring  and 
reviewing  Program  operations. 

(c)  Restrictions  on  Allowable  Costs. 
The  following  costs  are  allowable  only 
with  the  prior  approval  of  FNS: 

(1)  Computerized  information  systems 
which  are  required  by  a  State  or  local 
agency  to  improve  management  of  the 
food  delivery  system,  including 
purchases  of  automatic  data  processing 
equipment  and  systems  whether  by 
outright  purchase,  rental-purchase 
agreement  or  other  method  of 
acquisition.  Approval  shall  be  granted 
by  FNS  if  the  proposed  system  meets  the 
requirements  of  this  part,  A-90,  A-102, 
and  74-4. 

(2)  Capital  expenditures  over  $2,500.00 
(with  the  exception  of  the  equipment 
specified  in  paragraph  (b)(3)(iii)  above) 
such  as  the  cost  of  facilities,  equipment. 


other  capital  assets  and  any  repairs  that 
materially  increase  the  value  or  useful 
life  of  capital  assets. 

(3)  Management  studies  performed  by 
agencies  or  departments  other  than  the 
State  or  local  agency  or  those  performed 
by  outside  consultants  under  contract 
with  the  State  or  local  agency. 

§  246.13  Program  income. 

(a)  Interest.  Interest  earned  on 
Program  funds  at  the  State  or  local 
levels  shall  be  used  in  accordance  with 
the  provisions  of  A-102,  Attachment  E. 

(b)  Other  Programs  Income.  Other 
Program  income  shall  be  used  iii 
accordance  with  the  provisions  of  A- 
102,  Attachment  E, 

§  246.14  Distribution  of  funds. 

(a)  General.  This  section  prescribes 
the  procedures  for  the  distribution  of 
available  funds  by  FNS  to  participating 
State  agencies  and  by  State  agencies  to 
local  agencies.  All  Program  funds  shall 
be  used  only  for  Program  purposes.  As  a 
prerequisite  to  the  receipt  of  funds,  the 
State  agency  shall  have  executed  an 
agreement  with  the  Department  and 
shall  have  received  approval  of  its  State 
Plan  of  Program  Operation  and 
Administration. 

(b)  Distribution  of  Funds  to  State 
Agencies.  Funds  made  available  to  the 
Department  for  the  Program  in  any  fiscal 
year  shall  be  distributed  by  FNS  on  the 
basis  of  funding  formulas  which  allocate 
funds  to  all  State  agencies  for  food  costs 
and  operational  and  administrative 
costs.  However,  up  to  one-half  of  one 
percent  of  the  sums  appropriated  for 
each  hscal  year,  not  to  exceed 
$3,000,000,  shall  be  used  by  the 
Department  for  the  purpose  of 
evaluating  Program  performance, 
evaluating  health  benehts,  and  the 
administration  of  pilot  projects, 
including  projects  designed  to  meet  the 
special  needs  of  migrants,  Indians,  and 
rural  populations.  Each  State  agency’s 
funds  shall  be  provided  by  means  of  a 
Letter  of  Credit  unless  other  funding 
arrangements  are  made  with  FNS.  Funds 
shall  be  used  by  State  agencies  to  cover' 
those  allowable  and  documented 
Program  costs,  as  defined  in  §  246.12, 
which  are  incurred  by  the  State  agency 
and  participating  local  agencies  within 
its  jurisdiction. 

(c)  Distribution  of  Funds  to  Local 
Agencies.  All  funds  made  available  by 
FNS  to  each  State  agency,  except  those 
funds  necessary  for  allowable  costs  for 
State  agency  administration  and  food 
costs  paid  directly  by  the  State  agency, 
shall  be  provided  to  local  agencies.  The 
State  agency  shall  distribute  the  funds 
based  on  claims  submitted  at  least 
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monthly  by  the  local  agency.  Where  the 
State  agency  advances  funds  to  local 
agencies,  the  State  agency  shall  ensure 
that  each  local  agency  has  funds  to 
cover  immediate  disbursement  needs 
and  the  State  agency  shall  make  « 
necessary  increases  or  decreases  in  the 
funding  level  once  the  local  agency  has 
submitted  its  monthly  claim.  To 
accomplish  the  allocation  of  funds  to 
local  agencies,  begiiming  October  1, 

1979,  the  State  agency  shall: 

(1)  Distribute  funds  to  cover  expected 
food  cost  expenditures. 

(2)  Allocate  funds  to  cover  expected 
local  agency  administrative  costs  in  a 
manner  which  takes  into  consideration 
each  local  agency’s  needs.  For  the 
allocation  of  administrative  funds,  the 
State  agency  shall: 

(i)  Develop  an  administrative  funding 
procedure,  in  cooperation  with  a 
representative  sample  of  local  agencies 
which  takes  into  account  the  varying 
needs  of  the  local  agencies.  This  sample 
shall  include  a  rural  agency,  an  urban 
agency,  a  small  agency,  a  large  agency, 
and  where  applicable  a  migrant  and 
Indian  agency.  The  State  agency  shall 
consider  the  views  of  the  representative 
sample  of  local  agencies,  but  the  final 
decision  as  to  the  funding  procedure 
shall  remain  with  the  State  agency.  This 
procedure  shall  be  based  on  factors 
such  as:  the  type  and  ratio  of  staff  . 
needed  to  serve  the  estimated  number  of 
participants;  the  number  of  participants 
served  by  the  local  agency;  the  variation 
of  salaries  of  personnel  among  local 
agencies;  the  types  of  equipment  needed 
to  be  purchased  for  certification; 
expenses  the  local  agency  may  incur  for 
providing  bilingual  services  and 
material  where  the  participant 
population  contains  a  significant 
proportion  of  non-English  speaking 
persons:  the  cost  of  special  services 
needed  to  reach  particular  members  of 
populations  such  as  migrants  and 
Indians;  costs  related  to  serving  areas 
with  a  high  or  low  density  of  population, 
or  a  population  that  resides  in  a  rural 
area;  and  financial  and  in-kind 
resources,  other  than  Program  funds, 
which  are  available  to  the  local  agency. 

(ii)  Forward  in  advance  to  local 
agencies  those  administrative  funds 
necessary  for  the  successful 
commencement  of  Program  operations 
during  the  first  three  months  of 
operation  or  until  the  local  agency 
reaches  its  projected  caseload  level, 
whichever  comes  first.  The  requirements 
of  §  246.11(j)  shall  be  followed. 

(d)  Recovery  of  funds.  Funds  may  be 
recovered  from  a  State  agency  at  any 
time  FNS  determines,  based  on  State 
agency  reports  of  expenditures  and 


operations,  that  the  State  agency  is  not 
expending  funds  at  a  rate  commensurate 
with  the  amount  of  funds  distributed  or 
provided  for  expenditures  under  the 
Program. 

(e)  Reallocation  of  funds.  Any  funds 
recovered  under  paragraph  (d)  above 
shall  be  reallocated  by  FNS  as  deemed 
appropriate. 

§  246.15  Records  and  reports. 

(a)  Recordkeeping  requirements.  Each 
State  and  local  agency  shall  maintain 
full  and  complete  records  concerning 
Program  operations.  Such  records  shall 
comply  with  the  following  requirements: 

(1)  Records  shall  include,  but  not  be 
limited  to,  information  pertaining  to 
financial  operations,  food  delivery 
systems,  food  instrument  issuance  and 
redemption,  equipment  purchases  and 
inventory,  certification,  nutrition 
education,  civil  rights  and  fair  hearing 
procedures. 

(2)  All  records  shall  be  retained  for  a 
minimum  of  3  years  following  the  date 
of  submission  of  the  fmal  expenditure 
report  for  the  period  to  which  the 
reports  pertain.  However,  FNS  may,  by 
written  notice,  require  longer  retention 
of  any  records  necessary  for  resolution 
of  an  audit  or  of  any  litigation.  If  FNS 
deems  any  of  the  Program  records  to  be 
of  historical  interest,  it  may  require  the 
State  or  local  agency  to  forward  such 
records  to  FNS  whenever  either  agency 
is  disposing  of  them.  All  records,  except 
medical  case  records  of  individual 
participants  (unless  they  are  the  only 
source  of  certification  data),  shall  be 
available  during  normal  business  hours 
for  representatives  of  the  Department 
and  of  the  General  Accounting  Office  of 
the  United  States  to  inspect,  audit,  and 
copy.  Any  reports  resulting  from  such 
examinations  shall  not  divulge  names  of 
individuals. 

(b)  Financiai  reports.  All  financial 
data  shall  be  submitted  on  a  monthly 
basis. 

(c)  Program  reports.  All  Program 
performance  data  shall  be  submitted  on 
a  monthly  basis. 

(d)  Civii  Rights.  Each  local  agency 
participating  under  the  Program  shall 
submit  a  report  of  racial  and  ethnic 
participation  data,  at  a  frequency 
prescribed  by  FNS. 

(e)  Audit  acceptabiiity  of  reports.  To 
be  acceptable  for  audit  purposes,  all 
financial  and  Program  performance 
reports  shall  be  traceable  to  source 
documentation. 

(f)  Certification  of  reports.  Financial 
and  Program  reports  shall  be  certified  as 
to  their  completeness  and  accuracy  by 
the  person  given  that  responsibility  by 
the  State  agency. 


(g)  Use  of  reports.  FNS  shall  use  State 
agency  reports  to  measure  progress  in 
achieving  objectives  set  forth  in  the 
State  Plan.  If  it  is  determined,  through 
review  of  State  agency  reports.  Program 
or  financial  analysis,  or  an  audit,  that  a 
State  agency  is  not  meeting  the 
objectives  set  forth  in  its  State  Plan. 

FNS  may  request  additional  information 
including,  but  not  limited  to,  reasons  for 
the  failure  to  achieve  its  objectives. 

§246.16  Closeout  procedures.' 

(a)  Generai.  State  agencies  shall 
submit  preliminary  and  final  closeout 
reports  for  each  fiscal  year.  All 
obligations  shall  be  liquidated  before 
closure  of  a  fiscal  year  grant. 

Obligations  shall  be  reported  for  the 
fiscal  year  in  which  they  occur. 

(b)  Fiscai year  cioseout  reports.  State 
agencies: 

(1)  Shall  submit  to  FNS,  within  30 
days  after  the  end  of  the  fiscal  year, 
preliminary  financial  reports  which 
show  cumulative  actual  expediture  and 
obligations  for  the  fiscal  year,  or  part 
thereof,  for  which  Program  funds  were 
made  available, 

(2)  Shall  submit  to  FNS,  within  150 
days  after  the  end  of  the  fiscal  year, 
final  fiscal  year  closeout  reports;  and 

(3)  May  submit  revised  closeout 
reports  at  any  time.  However.  FNS  is  not 
responsible  for  reimbursing  State 
agencies  for  unreported  expenditures  or 
unpaid  obligations  later  than  one  year 
after  the  close  of  the  fiscal  year  in  which 
they  were  incurred. 

(c)  Grant  cioseout  procedures.  When 
grants  to  Stale  agencies  are  terminated, 
the  following  procedures  shall  be 
performed  in  accordance  with  A-102 
and  A-110; 

(1)  Termination  for  cause.  FNS  may 
terminate  a  State  agency’s  participation 
under  the  Program,  in  whole  or  in  part, 
whenever  FNS  determines  that  the  State 
agency  failed  to  comply  with  the 
conditions  prescribed  in  this  part,  and  in 
FNS  guidelines  and  instructions.  FNS 
shall  promptly  notify  the  State  agency  in 
writing  of  the  termination,  together  with 
the  effective  date.  A  State  agency  shall 
terminate  a  local  agency’s  participation 
under  the  Program  by  written  notice 
whenever  it  is  detemined  by  FNS  or  the 
State  agency  that  the  local  agency  has 
failed  to  comply  with  the  requirements 
of  the  Program.  When  a  Stale  agency’s 
participation  under  the  Program  is 
terminated  for  cause,  any  payments 
made  to  the  State  agency,  or  any 
recoveries  by  FNS  from  the  State 
agency,  shall  be  in  conformance  with 
the  legal  rights  and  liabilities  of  the 
parties. 
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(2)  Termination  for  convenience.  FNS 
or  the  State  agency  may  terminate  the 
State  agency’s  participation  under  the 
Program,  in  whole  or  in  part,  w’hen  both 
parties  agree  that  continuation  under  the 
Program  would  not  produce  beneficial 
results  commensurate  with  the  further 
expenditure  of  funds.  The  State  agency 
or  the  local  agency  may  terminate  the 
local  agency’s  participation  under  the 
Program,  in  whole  or  in  part,  under  the 
same  conditions.  The  two  parties  shall 
agree  upon  the  termination  conditions, 
including  the  effective  date  thereof  and, 
in  the  case  of  partial  termination,  the 
portion  to  be  terminated.  The  State 
agency  shall  not  incur  new  obligations 
for  the  terminated  portion  after  the 
effective  date,  and  shall  cancel  as  many 
outstanding  obligations  as  possible.  FNS 
shall  allow  full  credit  to  the  State 
agency  for  the  Federal  share  of  the 
noncancellable  obligations  properly 
incurred  by  the  State  agency  prior  to 
termination. 

§  246.17  Procurement  and  property 
management  standards. 

(a)  Requirements.  State  and  local 
agencies  shall  comply  with  the 
requirements  of  A-90.  A-102, 

Attachment  O,  or  A-110,  Attachment  O. 
and  FMC  74-4  concerning  the 
procurement  and  allowability  of  food  in 
bulk  lots,  supplies,  equipment  and  other 
services  with  Program  funds.  These 
requirements  are  adopted  by  FNS  to 
ensure  that  such  materials  and  services 
are  obtained  for  the  Program  in  an 
effective  manner  and  in  compliance  with 
the  provisions  of  applicable  law  and 
executive  orders. 

(b)  Contractual  responsibilities.  The 
standards  contained  in  A-90.  A-102,  A- 
lld’,  and  FMC  74-4,  do  not  relieve  the 
State  or  local  agency  of  the 
responsibilities  arising  under  its 
contracts.  The  State  agency  is  the 
responsible  authority,  without  recourse 
to  FNS,  regarding  the  settlement  and 
satisfaction  of  all  contractual  and 
administrative  issues  arising  out  of 
procurements  entered  into  in  connection 
with  the  Program.  This  includes,  but  is 
not  limited  to,  disputes,  claims,  protests 
of  award,  source  evaluation,  or  other 
matters  of  a  contractual  nature.  Matters 
concerning  violation  of  law  are  to  be 
referred  to  such  local.  State  or  Federal 
authority  as  may  have  proper 
jurisdiction. 

(c)  State  regulations.  The  State  or 
local  agency  may  use  its  own 
procurement  regulations  which  reflect 
applicable  State  and  local  regulations, 
provided  that  procurements  made  with 
Program  funds  adhere  to  the  standards 


set  forth  in  A-90,  A-102.  A-110,  and 
FMC  74-4. 

(d)  Property  acquired  with  Program 
funds.  State  and  local  agencies  shall 
observe  the  standards  prescribed  in  A- 
102,  Attachment  N.  in  their  utilization 
and  disposition  of  property  acquired  in 
whole  or  in  part  with  Program  funds. 

§  246.18  Claims  and  penalties. 

(a)  Claims.  If  FNS  determines  through 
a  review  of  the  State  agency’s  reports, 
program  or  financial  analysis, 
monitoring,  audit,  or  otherwise,  that  any 
Program  funds  provided  to  a  State 
agency  for  supplemental  foods  or 
administrative  purposes  were,  through 
State  agency  or  local  agency  negligence 
or  fraud,  misused  or  otherwise  diverted 
from  Program  purposes,  a  claim  shall  be 
made  by  FNS  against  the  State  agency. 
The  State  agency  shall  pay  promptly  to 
FNS  a  sum  equal  to  the  amount  of  the 
administrative  funds  or  the  value  of 
supplemental  foods  or  food  instruments 
so  misused  or  diverted.  If  FNS 
determines  that  any  part  of  the  Program 
funds  received  by  a  State  agency,  or 
supplemental  foods,  either  purchased  or 
donated  commodities,  or  food 
instruments,  were  lost  as  a  result  of 
thefts,  embezzlements,  or  unexplained 
causes,  the  State  agency  shall,  on 
demand  by  FNS.  pay  to  FNS  a  sum 
equal  to  the  amount  of  the  money  or  the 
value  of  the  supplemental  foods  or  food 
instruments  so  lost.  The  State  agency 
shall  have  full  opportunity  to  submit 
evidence,  explanation  or  information 
concerning  alleged  instances  of 
noncompliance  or  diversion  before  a 
final  determination  is  made  in  such 
cases. 

(b)  Withholding  funds.  If  the  State 
agency  fails  to  pay  any  such  demand  for 
funds  promptly,  FNS  shall  reduce  the 
State  agency’s  Letter  of  Credit  by  the 
sum  due.  A  formal  letter  shall  be  sent  to 
the  Chief  State  Health  Officer  stating 
that  such  action  will  be  taken  within  30 
days,  and  identifying  the  amount  of 
funds  which  will  be  withheld.  From  a 
source  other  than  the  Program,  the  State 
agency  shall  provide  the  funds 
necessary  to  maintain  Program 
operations  at  the  level  of  operation 
reached  prior  to  the  Letter  of  Credit 
reduction. 

(c)  Penalties.  Whoever  embezzles, 
willfully  misapplies,  steals  or  obtains  by 
fraud  any  funds,  assets  or  property 
provided  under  Section  17  of  the  Child 
Nutrition  Act  of  1966,  as  amended, 
whether  received  directly  or  indirectly 
from  USDA,  or  whoever  receives, 
conceals  or  retains  such  funds,  assets  or 
property  for  his  or  her  own  interest, 
knowing  such  funds,  assets  or  property 


have  been  embezzled,  willfully 
misapplied,  stolen,  or  obtained  by  fraud 
shall,  if  such  funds,  assets  or  property 
are  of  the  value  of  $100  or  more,  be  fined 
not  more  than  $10,000  or  imprisoned  not 
more  than  five  years,  or  both,  or  if  such 
funds,  assets  or  property  are  of  a  value 
of  less  than  $100,  shall  be  fined  not  more 
than  $1,000  or  imprisoned  for  not  more 
than  one  year,  or  both. 

§  246.19  Management  evaluation  and 
reviews. 

(a)  General.  FNS  and  each  State 
agency  shall  establish  a  management 
evaluation  system  in  order  to  assess  the 
accomplishment  of  Program  objectives 
as  provided  under  these  regulations, 

FNS  guidelines  and  instructions,  the 
State  Plan,  and  the  written  agreement 
with  the  Department.  FNS  will  provide 
assistance  to  States  in  discharging  this 
responsibility,  establish  standards  and 
procedures  to  determine  how  well  the 
objectives  of  this  part  are  being 
accomplished,  and  implement  sanction 
procedures  as  warranted  by  State 
Program  performance. 

(b)  Responsibilities  of  FNS.  FNS  shall 
establish  evaluation  procedures  to 
determine  whether  State  agencies  carry 
out  the  purposes  and  provisions  of  this 
part,  the  State  Plan,  and  FNS  guidelines 
and  instructions.  As  a  part  of  the 
evaluation  procedures,  FNS  shall  review 
audits  performed  by  the  State  agency  to 
ensure  that  the  Program  at  both  the 
State  and  local  levels  has  frequently 
been  included  in  audit  examinations. 

(1)  FNS  evaluations  shall  include  an 
evaluation  of  each  State  agency 
including  on-site  reviews  of  selected 
local  agencies  at  least  every  two  years. 
These  evaluations  will  measure  the 
State  agency’s  progress' toward  meeting 
the  objectives  outlined  in  its  State  Plan 
and  compliance  with  these  regulations. 

(2)  If,  as  a  result  of  this  evaluation,  it 
is  disclosed  that  the  State  agency  is 
failing  to  administer  the  Program  in  a 
manner  consistent  with  this  part,  or  the 
State  Plan,  or  FNS  guidelines  and 
instructions,  FNS  shall  withhold  State 
agency  administrative  funds. 

(3)  To  effect  this  requirement,  a 
graduated  scale  of  sanctions  varying 
from  5  to  20  percent  of  the  State 
agency’s  total  administrative  funds  shall 
be  withheld  for  failure  to  meet  the 
performance  standards  listed  in 
paragraph  (b)(5)  below-.  FNS  will 
determine  the  percentage  based  on  the 
number  of  violations  and  the  degree  of 
severity. 

(4)  However,  FNS  retains  the  right  to 
withhold  an  amount  up  to  100%  of  the 
State  agency’s  administrative  funds 
when  FNS  determines  that  a  State 
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agency  has  failed  without  good  cause  to 
administer  the  Program  in  accordance 
with  this  part,  the  State  Plan  or  FNS 
guidelines  and  instructions. 

(i)  FNS  shall  advise  the  State  agency 
of  the  Program  deficiencies  which  are 
not  in  compliance  with  the  performance 
standards  listed  in  paragraph  (b](5] 
below,  in  an  early  warning  letter  to  the 
Chief  State  Health  Officer  or  equivalent. 
The  early  warning  letter  should  also 
advise  the  State  agency  of  other 
deficiencies  noted  by  FNS.  The  early 
warning  letter  shall  transmit  the 
corrective  action  plan  which  has  been 
jointly  developed  by  FNS  and  the  State 
agency.  The  corrective  action  plan  shall 
include  specific  time  limits  which  shall 
be  adequate  for  the  State  agency  to 
correct  the  deficiencies.  The  State 
agency  shall  be  informed  that  if  the 
State  agency  fails  to  comply  with  the 
corrective  action  plan,  a  formal  warning 
letter  will  be  issued.  The  early  warning 
letter  shall  also  detail  technical 
assistance  which  is  available  to  the 
State  agency  to  correct  any  deficiencies. 

(ii)  FNS  shall  perform  a  follow-up 
review  at  the  end  of  the  corrective 
action  plan  period  to  determine  if  the 
noted  deficiencies  have  been  corrected. 

If  the  State  agency  failed  to  comply  with 
the  time  limits  established  in  the 
corrective  action  plan,  FNS  may  issue  a 
formal  warning  by  certified  mail  to  the 
Chief  State  Health  Officer  or  equivalent. 
The  formal  warning  shall  state  that 
sanctions  will  be  applied  within  30  days 
of  the  receipt  of  the  letter  if  compliance 
with  the  corrective  action  plan  is  not 
achieved.  The  formal  warning  shall 
identify  the  amount  of  funds  which  will 
be  withheld,  the  reason  for  the  sanction 
and  the  exact  steps  the  State  agency 
must  take  to  prevent  the  application  of 
the  sanction. 

(iii)  If  at  the  end  of  the  formal  warning 
period,  the  deficiencies  have  not  been 
corrected,  FNS  shall  withhold 
administrative  funds  by  a  reduction  of 
the  State  agency  Letter  of  Credit  (LOC) 
and  inform  the  Chief  State  Health 
Officer  or  equivalent. 

(iv)  If  compliance  is  achieved  before 
the  end  of  the  fiscal  year  the 
administrative  funds  withheld  shall  be 
restored  in  the  State  agency’s  LOC.  If 
compliance  is  not  achieved,  the  funds 
will  revert  to  FNS.  However,  if  the 
format  warning  period  ends  in  the  fourth 
quarter  of  a  fiscal  year,  FNS  may  choose 
not  to  withhold  funds  until  the  next 
fiscal  year.  FNS  determination  to 
withhold  funds  in  the  next  fiscal  year 
shall  depend  upon  the  State  agency’s 
positive  progress  toward  compliance 
with  the  corrective  action  plan. 


(5)  The  sanction  process,  as  set  forth 
in  paragraph  (b)(3)  above,  shall  be 
immediately  implemented  if  FNS 
determines  that  any  of  the  following 
deficiencies  exist.  Any  determination 
that  a  deficiency  exists  shall  be  based 
on  a  review  by  FNS  of  a  statistically 
valid  sample  of  relevant  Program 
records.  The  sanction  process  shall  be 
implemented  if: 

(i)  More  than  10  percent  of  the 
sampled  valid  vendor  claims  submitted 
in  a  three  month  period  are  delayed  for 
payment  past  the  60  days  specified  in 

§  246.10. 

(ii)  More  than  5  percent  of  the 
sampled  food  instruments  issued  in  a 
three  month  period  are  not  accounted 
for  at  the  end  of  150  days  from  issuance 
by  one  to  one  reconciliation. 

(iii)  Less  than  8  percent  of  the  vendors 
are  reviewed  annually.  Vendor  reviews 
shall  be  evenly  distributed  across  the 
State. 

(iv)  In  a  12  month  period,  more  than  10 
percent  of  the  monthly  and  annual 
reports  required  in  §  246.15  are 
submitted  later  than  the  due  date 
specified  by  FNS. 

(v)  More  than  5  percent  of  participant 
certification  actions  to  approve  or  deny 
applications  during  a  fiscal  year  are 
improperly  performed  or  records  are 
improperly  documented  at  the  time  of  a 
review. 

(vi)  Any  of  the  staff  positions 
specified  in  §  246.3  are  vacant  for  more 
than  nine  consecutive  months. 

(c)  Responsibilities  of  State  agencies. 
The  State  agency  is  responsible  for 
meeting  the  following  requirements; 

(1)  The  State  agency  shall  establish 
evaluation  and  review  procedures  and 
document  the  results  of  such  procedures. 
The  procedures  shall  include,  but  not  be 
limited  to: 

(i)  Annual  monitoring  of  all  local 
agencies  to  evaluate  certification, 
management,  nutrition  education,  civil 
rights  compliance,  accountability,  and 
financial  management  systems, 
including  on-site  reviews  of  a  minimum 
of  20  percent  or  a  minimum  of  one  of  the 
clinics  in  each  local  agency.  More 
frequent  reviews  may  be  performed  as 
the  State  agency  deems  necessary.  The 
State  agency  shall  provide  a  continuing 
evaluation  of  each  local  agency  through 
on-site  reviews,  reviews  of  local  agency 
reports  and  reviews  of  claims  of  the 
retail  outlet  and  home  delivery  vendors 
annually. 

(ii)  In  accordance  with  §  246.10(d)(5), 
the  State  agency  shall  ensure  that  each 
year  on-site  reviews  are  conducted  by 
State  or  local  agency  personnel  of  at 
least  10  percent  of  those  food  vendors 
accepting  food  instruments. 


(iii)  Instituting  the  necessary  followup 
procedures  to  correct  identified  problem 
areas. 

(2)  On  its  own  initiative  or  when 
required  by  FNS,  the  State  agency  shall 
provide  special  reports  on  Program 
activities,  and  take  positive  action  to 
correct  deficiencies  in  Program 
operations. 

(3)  The  State  agency  shall  require  that 
local  agencies  establish  Program  review 
procedures  to  be  used  in  reviewing  their 
operations  and  those  of  subsidiaries  or 
contractors. 

§246.20  Audits. 

(a)  Federal  access  to  information.  The 
Secretary,  the  Comptroller  General  of 
the  United  States,  or  any  of  their  duly 
authorized  representatives,  shall  have 
access  to  any  books,  documents,  papers, 
and  records  (except  medical  case 
records  of  individuals  unless  that  is  the 
only  source  of  certification  data)  of  the 
State  and  local  agencies  and  their 
contractors,  for  the  purpose  of  making 
surveys,  audits,  examinations,  excerpts, 
and  transcripts. 

(b)  State  agency  response.  The  State 
agency  may  take  exception  to  particular 
audit  findings  and  recommendations. 

The  State  agency  shall  submit  a 
response  or  statement  to  FNS  as  to  the 
action  taken  or  a  proposed  corrective 
action  plan  regarding  the  findings.  A 
proposed  corrective  action  plan 
developed  and  submitted  by  the  State 
agency  shall  include  specific  timeframes 
for  its  implementation  and  for 
completion  of  correction  of  deficiencies 
and  problems  leading  to  the 
deficiencies. 

(c)  Corrective  action.  FNS  shall 
determine  whether  Program  deficiencies 
have  been  adequately  corrected.  If 
additional  corrective  action  is 
necessary,  FNS  shall  schedule  a 
followup  review,  allowing  a  reasonable 
time  for  such  corrective  action  to  be 
taken. 

(d)  State-sponsored  av‘^i*s.  (1)  Each 
State  agency  shall  provide  or  an 
independent  audit  of  the  financial 
operations  of  the  State  agency  and  local 
agencies.  Audits  may  be  conducted  by 
State  and  local  government  audit  staffs. 
State-licensed  public  accountants 
licensed  on  or  before  December  31, 1970, 
or  by  certified  public  accountants  and 
audit  firms  under  contract  with  the  State 
or  local  agencies.  Audits  shall  conform 
to  “The  Standards  of  Audit  of 
Governmental  Organizations,  Programs, 
Activities  and  Functions,"  issued  by  the 
Comptroller  General  of  the  United 
States  (1972,  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
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Washington,  D.C.  20402.)  An  audit  shall 
be  used  to  determine  whether: 

(1)  Financial  operations  are  properly 
conducted; 

(ii)  The  financial  reports  are  fairly 
presented;  and 

(iii)  The  agency  has  complied  with 
applicable  laws,  regulations,  and 
administrative  requirements  pertaining 
to  financial  management. 

(2)  The  State  agency  shall  conduct  or 
cause  to  be  conducted,  audits  in 
accordance  with  the  provisions  of  A- 
102,  Attachment  G.  This  circular  states 
that  audits  of  the  State  agency  and  the 
local  agencies  under  the  State  agency’s 
jurisdiction  must  be  performed  in  a 
representative  sample  of  grant  program 
audit  examinations,  but  need  not  be 
completed  during  each  audit  cycle 
which  occurs,  at  a  minimum,  every  2 
years.  However,  audits  of  the  Program 
shall  be  performed  at  intervals  frequent 
enough  to  ensure  consistency  with  good 
Program  management.  If  in  the  course  of 
Program  review's  of  State  agency 
operations  FNS  finds  that  the  efficiency 
and  effectiveness  of  the  State  agency’s 
financial  management  system  is  in 
question,  FNS  may  request  the  State 
agency  to  include  the  Program  in  the 
sample  for  the  next  audit  examination. 
The  State  agency  may  perform  a 
separate  audit  of  the  WIG  Program  at 
any  time  at  its  discretion. 

(3)  Each  State  agency  shall  make  all 
State  or  local  agency  sponsored  audit 
reports  of  Program  operations  under  its 
jurisdiction  available  for  the 
Department’s  review  upon  request.  The 
cost  of  these  audits  shall  be  considered 
a  part  of  operational  and  administrative 
costs  and  may  be  funded  from  the  State 
or  local  agency  operational  and 
administrative  funds,  as  appropriate. 

§  246.21  Investigations. 

(a)  Authority.  The  Department  may 
make  an  investigation  of  any  allegation 
of  noncompliance  with  this  part  and 
FNS  guidelines  and  instructions.  The 
investigation  may  include,  where 
appropriate,  a  review  of  pertinent 
practices  and  policies  of  any  State  or 
local  agency,  the  circumstances  under 
which  the  possible  noncompliance  with 
this  part  occurred,  and  other  factors 
relevant  to  a  determination  as  to 
whether  the  State  or  local  agency  has 
failed  to  comply  with  the  requirements 
of  this  part. 

(b)  Confidentiality.  No  State  or  local 
agency,  participant,  or  other  person 
shall  intimidate,  threaten,  coerce,  or 
discriminate  against  any  individual  for 
the  purpose  of  interfering  with  any  right 
or  privilege  under  this  part  because  that 
person  has  made  a  complaint,  formal 


allegation,  or  testified,  assisted,  or 
participated  in  any  manner  in  an 
investigation,  proceeding,  or  hearing 
under  this  part.  The  identity  of  every 
complainant  shall  be  kept  confidential 
except  to  the  extent  necessary  to  carry 
out  the  purposes  of  this  part,  including 
the  conducting  of  any  investigation, 
hearing,  or  judicial  proceeding. 

§  246.22  Nondiscrimination. 

(a)  Requirement.  The  State  agency 
shall  comply  with  the  requirements  of 
Title  VI  of  the  Civil  Rights  Act  of  1964, 
and  the  Department’s  regulations 
concerning  nondiscrimination  issued 
thereunder  (7  CFR  Part  15),  including 
requirements  of  racial  and  ethnic 
participation  data  collection,  public 
notification  of  the  nondiscrimination 
policy,  and  annual  reviews  to  assure 
compliance  with  such  policy,  to  the  end 
that  no  person  shall,  on  the  grounds  of 
race,  color  or  national  origin,  be 
excluded  from  participation  in,  be 
denied  the  benefits  of,  or  be  otherwise 
subjected  to  discrimination  under  the 
Program. 

(b)  Non-English  materials.  Where  a 
significant  proportion  of  the  population 
of  the  area  served  by  a  local  agency  is 
composed  of  non-English  or  limited 
English  speaking  persons  who  speak  the 
same  language,  the  State  agency  shall 
take  action  to  ensure  that  required 
Program  information,  except 
certification  forms,  is  provided  to  such 
persons  in  the  appropriate  language 
orally  and  in  writing.  The  State  agency 
shall  ensure  that  there  are  bilingual  staff 
members  or  interpreters  available  to 
serve  these  persons.  The  State  agency 
shall  also  ensure  that  all  rights  and 
responsibilities  listed  on  the 
certification  form  are  read  to  these 
applicants  in  the  appropriate  language. 

(c)  Complaints.  Complaints  of 
discrimination  filed  by  applicants  or 
participants  shall  be  referred  to  the 
Director,  Supplemental  Food  Programs 
Division,  Food  and  Nutrition  Service, 
U.S.D.A.,  Washington,  D.C.,  20250. 

§  246.23  Fair  hearing  procedures  for 
participants. 

(a)  Availability  of  hearings.  The  State 
agency  shall  provide  a  hearing 
procedure  through  which  any  individual 
may  appeal  a  State  or  local  agency 
action  which  results  in  the  individual’s 
denial  of  participation,  suspension  or 
termination  from  the  Program. 

(b)  Hearing  system.  The  State  agency 
shall  provide  for  either  a  hearing  at  the 
State  level  or  for  a  hearing  at  the  local 
level  which  permits  the  individual  to 
appeal  a  local  decision  to  the  State 
agency.  The  State  agency  may  adopt 


local  level  hearings  in  some  areas,  such 
as  those  with  large  caseloads,  and 
maintain  only  State  level  hearings  in 
other  areas. 

(c)  Notification  of  appeal  rights.  At 
the  time  of  application  and  at  the  time  of 
denial  of  participation  or  termination 
from  the  Program,  each  individual  shall 
be  informed  in  writing  of  the  right  to  a 
fair  hearing,  of  the  method  by  which  a 
hearing  may  be  requested,  and  that  any 
positions  or  arguments  on  behalf  of  the 
individual  may  be  presented  personally 
or  by  a  representative  such  as  a  relative, 
friend,  legal  counsel  or  other 
spokesperson.  Such  notification  is  not 
required  at  the  expiration  of  a 
certification  period. 

(d)  Request  forbearing.  A  request  for 
a  hearing  is  defined  as  any  clear 
expression  by  the  individual,  the 
individual’s  parent,  guardian  or  other 
representative,  that  an  opportunity  to 
p'resent  its  case  to  a  higher  authority  is 
desired.  The  State  or  local  agency  shall 
not  limit  or  interfere  with  the 
individual’s  freedom  to  request  a 
hearing. 

(e)  Time  limit  for  request.  The  State  or 
local  agency  shall  provide  individuals  a 
reasonable  period  of  time  to  request  fair 
hearings.  Such  time  limit  shall  not  be 
less  than  60  days  from  the  date  the 
agency  mails  or  gives  the  applicant  or 
participant  the  notice  of  adverse  action 
to  deny  or  terminate  benefits,  as 
required  in  §  246.7(j)(3). 

(f)  Denial  or  dismissal  of  request.  The 
State  and  local  agencies  shall  not  deny 
or  dismiss  a  request  for  a  hearing  unless: 

(1)  The  request  is  not  received  within 
the  time  limit  set  by  the  State  agency  in 
accordance  with  paragraph  (e)  of  this 
section. 

(2)  The  request  is  withdrawn  in 
writing  by  the  appellant  or  a 
representative. 

(3)  The  appellant  or  representative 
fails,  without  good  cause,  to  appear  at 
the  scheduled  hearing, 

(g)  Continuation  of  benefits. 
Participants  who  appeal  the  termination 
of  benefits  within  the  15  days  advance 
adverse  notice  period  provided  by 

§  246.7(j)(3)  shall  continue  to  receive 
Program  benefits  until  the  hearing 
official  reaches  a  decision.  Applicants 
who  are  denied  benefits  at  initial 
certification  or  at  subsequent 
certifications  may  appeal  the  denial  but 
shall  not  receive  benefits  while  awaiting 
the  hearing. 

(h)  Rules  of  procedure.  'The  State  and 
local  agencies  shall  process  each 
request  for  a  hearing  under  uniform 
rules  of  procedure.  The  uniform  rules  of 
procedure  shall  be  available  for  public 
inspection  and  copying.  At  a  minimum, 
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the  uniform  rules  of  procedure  shall 
include:  The  time  limits  for  requesting 
and  conducting  a  hearing;  All  advance 
notice  requirements;  The  rules  of 
conduct  at  the  hearing;  and  The  rights 
and  responsibilities  of  the  appellant. 

The  procedures  shall  not  be  unduly 
complex  or  legalistic. 

(i)  Hearing  official.  Hearings  shall  be 
conducted  by  an  impartial  official  who 
does  not  have  any  personal  stake  or 
involvement  in  the  decision  and  who 
was  not  directly  involved  in  the  initial 
determination  of  the  action  being 
contested.  The  hearing  official  shall: 

(1)  Administer  oaths  or  affirmations  if 
required  by  the  State; 

(2)  Ensure  that  all  relevant  issues  are 
considered; 

(3)  Request,  receive  and  make  part  of 
the  hearing  record  all  evidence 
determined  necessary  to  decide  the 
issues  being  raised; 

(4)  Regulate  the  conduct  and  course  of 
the  hearing  consistent  with  due  process 
to  ensure  an  orderly  hearing; 

(5)  Order,  where  relevant  and 
necessary,  an  independent  medical 
assessment  or  professional  evaluation 
from  a  source  mutually  satisfactory  to 
the  appellant  and  the  State  agency; 

(6)  Render  a  hearing  decision  based 
exclusively  on  the  hearing  record  which 
will  resolve  the  dispute. 

(j)  Conduct  of  the  hearing.  The 
hearing  shall  be  accessible  to  the 
appellant  and  shall  be  held  within  three 
weeks  from  the  date  the  State  agency 
received  the  request  for  a  hearing.  The 
State  or  local  agency  shall  provide  the 
appellant  with  a  minimum  of  10  days 
advance  written  notice  of  the  time  and 
place  of  the  hearing  and  shall  enclose  an 
explanation  of  the  hearing  procedure 
with  the  notice.  The  State  or  local 
agency  shall  also  provide  the  appellant 
or  representative  an  opportunity  to; 

(1)  Examine,  prior  to  and  during  the 
hearing,  the  documents  and  records 
presented  to  support  the  decision  under 
appeal; 

(2)  Be  assisted  or  represented  by  an 
attorney  or  other  persons; 

(3)  Bring  witnesses; 

(4)  Advance  arguments  without  undue 
interference; 

(5)  Question  or  refute  any  testimony 
or  evidence,  including  an  opportunity  to 
confront  and  cross-examine  adverse 
witnesses;  and 

(6)  Submit  evidence  to  establish  all 
pertinent  facts  and  circumstances  in  the 
case. 

(k)  Hearing  decisions.  (1)  Decisions  of 
the  hearing  official  shall  comply  with 
Federal  law,  regulations  or  policy  and 
shall  be  factually  based  on  the  hearing 
record.  The  verbatim  transcript  or 


recording  of  testimony  and  exhibits,  or 
an  official  report  containing  the 
substance  of  what  transpired  at  the 
hearing,  together  with  all  papers  and 
requests  filed  in  the  proceeding  shall 
constitute  the  exclusive  record  for  a 
final  decision  by  the  hearing  official. 

This  record  shall  be  retained  in 
accordance  with  §  246.15.  This  record 
shall  also  be  available,  for  copying  and 
inspection,  to  the  appellant  or 
representative  at  any  reasonable  time. 

(2)  A  decision  by  the  hearing  official 
shall  be  binding  on  the  local  agency  and 
shall  summarize  the  facts  of  the  case, 
specify  the  reasons  for  the  decision,  and 
identify  the  supporting  evidence  and  the 
pertinent  regulations  or  policy.  The 
decision  shall  become  a  part  of  the 
record. 

(3)  Within  45  days  of  the  receipt  of  the 
request  for  the  hearing,  the  appellant  or 
representative  shall  be  notified  in 
writing  of  the  decision  and  the  reasons 
for  the  decision  in  accordance  with 
paragraph  (2)  above.  If  the  decision  is  in 
the  favor  of  the  appellant  and  benefits 
were  denied  or  discontinued,  benefits 
shall  begin  within  this  45  day  time 
period.  If  the  decision  is  in  favor  of  the 
agency,  as  soon  as  administratively 
feasible  any  continued  benefits  shall  be 
terminated  as  decided  by  the  hearing 
official.  If  the  appellant  wishes  to  appeal 
a  local  hearing  decision  to  the  State 
agency,  the  appeal  request  shall  be 
made  within  15  days  of  the  mailing  date 
of  the  hearing  decision  notice. 

(4)  All  State  and  local  agency  hearing 
records  and  decisions  shall  be  available 
for  public  inspection  and  copying, 
provided  the  names  and  addresses  of 
participants  and  other  members  of  the 
public  are  kept  confidential. 

(1)  Judicial  review.  If  a  State  level 
decision  upholds  the  agency  action  and 
the  appellant  expresses  an  interest  in 
pursuing  a  higher  review  of  the  decision, 
the  State  agency  shall  explain  any 
available  State  level  review  of  the 
decision  and  any  State  level  rehearing 
process.  If  neither  are  available  or  have 
been  exhausted,  the  State  agency  shall 
explain  the  right  to  pursue  judicial 
review  of  the  decision. 

§  246.24  Administrative  appeal  of  State 
agency  decisions. 

(a)  Requirement.  The  State  agency 
shall  provide  a  hearing  procedure 
whereby  a  food  vendor  or  local  agency 
adversely  affected  by  a  State  or  local 
agency  action  may  appeal  the  action. 
The  right  of  appeal  shall  be  granted 
when  a  local  agency's  or  a  food  vendor’s 
application  to  participate  is  denied, 
when  participation  is  terminated,  when 
a  contract  is  not  renewed  by  the  State 


agency  or  when  any  other  adverse 
action  which  affects  participation  is 
taken.  The  adverse  action  shall  be 
postponed  until  a  hearing  decision  is 
reached. 

(b)  Procedure.  The  State  agency 
hearing  procedure  shall  at  a  minimum 
provide  the  local  agency  or  vendor: 

(1)  Adequate  advance  notice  of  the 
time  and  place  of  the  hearing  to  provide 
all  parties  involved  sufficient  time  to 
prepare  for  the  hearing; 

(2)  The  opportunity  to  present  its  case; 

(3)  The  opportunity  to  confront  and 
cross-examine  adverse  witnesses; 

(4)  The  opportunity  to  be  represented 
by  counsel,  if  desired; 

(5)  The  opportunity  to  review  the  case 
record  prior  to  the  hearing; 

(6)  An  impartial  decision  maker, 
whose  decision  as  to  the  validity  of  the 
State  or  local  agency’s  action  shall  rest 
solely  on  the  evidence  presented  at  the 
hearing  and  the  statutory  and  regulatory 
provisions  governing  the  Program.  The 
basis  for  the  decision  shall  be  stated  in 
writing,  although  it  need  not  amount  to  a 
full  opinion  or  contain  formal  findings  of 
fact  and  conclusions  of  law;  and 

(7)  Written  notification  of  the  decision 
concerning  the  appeal,  within  60  days 
from  the  date  of  the  request  for  a 
hearing. 

(c)  Continuing  responsibilities. 
Appealing  an  action  does  not  relieve  the 
local  agency  or  food  vendor  from  the 
responsibility  of  continued  compliance 
with  the  terms  of  any  written  agreement 
or  contract  with  the  State  or  local 
agency. 

(d)  Judicial  review.  If  a  State  level 
decision  is  rendered  against  the  local 
agency  or  food  vendor  and  they  express 
an  interest  in  pursuing  a  higher  review 
of  the  decision,  the  State  agency  shall 
explain  any  available  State  level  review 
of  the  decision  and  any  available  State 
level  rehearing  process.  If  neither  are 
available  or  have  been  exhausted,  the 
State  agency  shall  explain  the  right  to 
pursue  judicial  review  of  the  decision; 

§  246.25  Miscellaneous  provisions. 

(a)  No  aid  reduction.  The  value  of 
benefits  or  assistance  available  under 
the  Program  shall  not  be  considered  as 
income  or  resources  of  participants  or 
their  families  for  any  purpose  under 
Federal,  State  or  local  laws,  including, 
but  not  limited  to,  laws  relating  to 
taxation,  welfare  and  public  assistance 
programs. 

(b)  Statistical  information.  FNS 
reserves  the  right  to  use  information 
obtained  under  the  Program  in  a 
summary,  statistical  or  other  form  which 
does  not  identify  particular  individuals. 
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(c)  Medical  information.  FNS  may 
require  the  State  or  local  agencies  to 
supply  medical  data  and  other 
information  collected  under  the  Program 
in  a  form  that  does  not  identify 
particular  individuals,  to  enable  the 
Secretary  or  the  State  agencies  to 
evaluate  the  effect  of  food  intervention 
upon  low-income  individuals 
determined  to  be  at  nutritional  risk. 

(d)  Confidentiality.  Each  State  agency 
shall  restrict  the  use  or  disclosure  of 
information  obtained  from  Program 
applicants  or  participants  to  persons 
directly  connected  with  the 
administration  or  enforcement  of  the 
Program. 

(e)  Public  information.  The  State 
agency  procedure  manual  shall  be 
available  for  public  review  and  copying 
at  each  State  and  local  agency  during 
normal  business  hours.  Any  person  who 
wishes  information,  assistance,  records 
or  other  public  material  shall  request 
such  information  from  the  State  agency, 
or  from  the  FNS  Reigonal  Office  serving 
the  appropriate  State  as  listed  below: 

(1)  Connecticut.  Maine, 

Massachusetts,  New  Hampshire,  Rhode 
Island,  Vermont:  U.S.  Department  of 
Agriculture,  FNS.  New  England  Region. 

33  North  Avenue.  Burlington, 
Massachusetts  01803. 

(2)  Delaware,  District  of  Columbia. 
Maryland.  New  Jersey,  New  York, 
Pennsylvania.  Puerto  Rico,  Virginia, 
Virgin  Islands,  West  Virginia:  U.S. 
Department  of  Agriculture,  FNS,  Mid- 
Atlantic  Region,  One  Vahlsing  Center, 
Robbinsville,  New  Jersey  08691. 

(3)  Alabama.  Florida,  Georgia, 
Kentucky.  Mississippi,  North  Carolina, 
South  Carolina.  Tennessee:  U.S. 
Department  of  Agriculture,  FNS, 
Southeast  Region,  1100  Spring  Street. 
N.W..  Atlanta.  Georgia  30309. 

(4)  Illinois,  Indiana,  Michigan, 
Minnesota,  Ohio,  Wisconsin:  U.S. 
Department  of  Agriculture,  FNS, 

Midwest  Region,  536  South  Clark  Street. 
Chicago.  Illinois  60605. 

(5)  Arkansas,  Louisiana.  New  Mexico. 
Oklahoma,  Texas:  U.S.  Department  of  — - 
Agriculture,  FNS,  Southwest  Region. 

1100  Commerce  Street.  Room  5-C-30, 
Dallas,  Texas  75242. 

(6)  Colorado.  Iowa,  Kansas,  Missouri. 
Montana,  Nebraska,  North  Dakota, 

South  Dakota,  Utah,  Wyoming:  U.S. 
Department  of  Agriculture,  FNS. 
Mountain  Plains  Region,  2420  West  26th 
Avenue,  Room  430-D,  Denver,  Colorado 
80211. 

(7)  Alaska,  American  Samoa,  Arizona. 
California,  Guam,  Hawaii,  Idaho, 
Nevada,  Oregon,  Trust  Territory  of  the 
Pacific  Islands,  the  Northern  Mariana 
Islands.  Washington:  U.S.  Department  of 


Agriculture,  FNS,  Western  Region,  550 
Kearny  Street.  Room  400,  San  Francisco. 
California  94108. 

Note. — The  reporting  and/ or  recordkeeping 
requirements  contained  herein  have  been 
reviewed  by  the  Office  of  Management  and 
Budget  in  accordance  with  the  Federal 
Reports  Act  of  1942  and  are  subject  to  their 
clearance. 

(Catalog  of  Federal  Domestic  Assistance. 
Program  No.  10.557.  National  Archives 
Reference  Service.) 

This  final  rule  has  been  reviewed 
under  the  USDA  criteria  established  to 
implement  Executive  Order  12044, 
“Improving  Government  Regulations” 
and  has  been  classified  “significant.”  An  . 
Approved  Final  Intpact  Statement  is 
available  from  Jennifer  R.  Nelson, 

Director. 

Signed  in  Washington.  D  C.  on  luly  23. 1979. 

Carol  Tucker  Foreman. 

Assistant  Svcretury. 
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11952  (Revoked  by 

EO  12145) . 42653 

1 1 988  (Amended  by 

EO  12148) . 43239 

1 2046  (Amended  by 

EO  12148) . 43239 

1 2065  (Amended  by 

EO  12148) . 43239 

12075  (Amended  by 

EO  12148) . 43239 

1 2083  (Amended  by 
EO  12148) . 43239 

12145  . 42653 

12146  . 42655 

12147  . 42957 

12148  . 43239 

12149  . 43247 

12150  . 43455 


Presidential  Determinations: 


No.  73-10  of  Jan.  2. 

1973  (Amended  by 
No.  79-1 1  of  June 

21,  1979) . 38437 

No.  79-1 1  of 

June  21,  1979 . 38437 

Proclamations: 

4667  . 40629 

4668  . 40873 

4669  . 42149 

4670  . 43453 

Reorganization  Plans; 

No.  2  of  1979 . .  41165 

4  CFR 

6 . . . 44135, 

Proposed  Rules: 

417  . 42988 

418  . 42988 

419  . 42988 

5  CFR 

295 . 43249 

595 . 40875 

620....... . 42661 

711 . 39371 

890 .  42668 

1204  . . 43448 

1205  . 43448 

1206  .  43448 

Proposed  Rules: 

213 . 40894 
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330  .  40894 

733 . 42708 

871 . 40313 

6CFR 

705  . 41169,  43249 

706  .  41169,  43249 

7CFR 

2 . 38439 

26  .  38439 

27  . 40491 

28  .  40491 

61 . 40491 

246 .  44422 

272 . 43249 

301 . 38829 

331  . 44139 

402 . 42959 

417 . 42959 

718 . 44141 

900 . 39151 

905 .  40051 

900 . 39151,  40631,  42205, 

43711 

910  . 39371,40878,  41421, 

42669, 44143 

911  . 40879 

915  . 40879 

916  . 41169,  43250 

917  . ....38447,  40051,  41169 

919 . 43251 

921  . 41170,  44143 

922  . 41170,  44144 

923  . 41170 

924  . 41170,  44145 

930 . 39152 

945  . 44146 

946  . 40052,  40631 

947  . 38830,  41171 

948  . 38829,41173 

958 . . . 39152 

965 . 42959 

967 . 38830 

1049 . 42151 

1421 . 43457 

1446 . 40053 

1464 . 40275,  41759 

1700  . 39372 

1701  . 39372,  40879,  42669, 

44148 

1803 . 38440 

1822  . 38440,  41174 

1823  . 38440 

1831  . 41421 

1832  . 41421 

1833  . 41421 

1872 . 38440 

1901  . 38440 

1902  .  38440 

1933 .  38440 

1942  . 38440,  38831,  41175 

1943  .  38440 

1945 . 38440 

1955 . 38440 

2852 .  43252 

Proposed  Rules: 

Ch.  IX . 39413 

1 . 39409 

29  . 40608,  41809 

210 .  40004 

220 .  40004 

226 .  39078,  39413,  43286 

272 .  41076,  44165 


275 .  41076,  44165 

420  . 41809 

421  . 41815 

427 . 41821 

429 . 42206 

799 .  44167 

917 . 40071 

924 . 38531,  43286 

947 . 38531 

967 .  42998 

1036 . 43735 

1049 . 40313,  40520 

1099 . - . 43477 

1124 . 43479 

1464 .  40609 

1701 . 40319,  40321 

1804 .  39432 

1924 .  39432 

2900  .  42990 

2901  . 42998 

3100 . 40258 

8CFR 

238 . 41422 

Proposed  Rules: 

103 . 39183 

109 . 43480 

9CFR 

73 . 40276 

75 . 40880 

82 . 39374,  40880 

91  . 42669 

92  . 42670 

204  . 39151 

Proposed  Rules: 

54 .  40895 

10CFR 

Ch.  II . 40055 

0 . 41422 

70 . . . 43280 

73 . . . . . 43280 

150 . 43280 

205  . 39375 

211  . 39375,  41160,  42538, 

42545, 42549, 43458 

212  . 39375,  42541,44149 

430 . 391  S3 

460  .  40044 

461  . 40262 

490 . 39344,  40893,  41205 

500  .  43176 

501  . 43176 

503  . 43176 

504  . 43176 

505  . . . 43176 

506  . 43176 

Proposed  Rules: 

25 . 38533 

40 . 41468 

50 .  41468,  41483 

70 .  41468 

75 . 41460 

95 . 38533 

150 .  41468 

170 . 41468 

211  . 40321,  40621 

212  .  40324,  40329,  40330 

445 .  41652 

456 .  41206 

485 . 42094 

490 . . 39467 

580 .  40330 


585 . 40330 

782 . 40521 

903 . 39184 

11  CFR 

100 . 39338 

110 .  39338 

114 . 39338 

12  CFR 

12  . 43252 

26 . 42152 

208 . 43256 

211  . 42152 

212  . 42152 

226 .  41760,  42165 

265 .  38448 

340 . 39381 

344 . 43260 

346 . 40056 

348 . 42152 

541  . 39108 

542  . 39100 

543  . 39108 

544  . 39108 

545  . 39108 

546  . 39108 

547  . 39108 

548  . 39108 

549  . 39108 

551  . 39108 

552  . 39100 

555  . 39108 

556  . 39108 

563f . 41252 

701 . 39182,  39382,  39383 

703 . 42673 

711 . 42152 

715 . 41760 

.  721 . 43711 

741  . 41760 

747 . 41760 

Proposed  Rules: 

Ch.  VII . 38560 

7 . 44172 

26 . 42212 

103 . 39183 

206 . 38543 

212 . 42212 

309 . 43287 

340 . 39469 

348 . 42152 

523 . 41827 

563f . 42152 

701 . 43737 

711 . 42152 

742  . 43001 

13  CFR 

302 . 40881 

305 . 43712 

Proposed  Rules: 

121 . 40897 

14  CFR 

39 . 39153,  39154,  40632, 

41175, 42165, 42960 

71 . 38449,  30450,  39154, 

39155, 40632, 40633, 42166- 
42169, 43714 

73 . 38450,  43713 

91 . 42170,  43714 

95 . 39155 

97 .  40633,  43717 


121 . 42170 

129 . 42170 

208 . 40883,  43459 

211 . 40494 

288 . 41774,  43459 

300 .  39384 

302 . 40495 

324 . 42171 

379  . 42175 

380  . 43464,  44149 

385 . 42174 

399 . 43464 

1214 . 39384 

Proposed  Rules: 

Ch.  1 . 41206,  43002,  43740 

Ch.  II . 40333 

21 . 42410 

36 . 42410 

39 . 40649,  40650,  42219 

61. . . 38563 

63 .  38563 

71 . 30566-38569,  39191, 

40651, 40652, 41207, 41208, 
42220-42227, 43002, 43003, 
43740,  43742 

73 . 42228,  43003,  43743 

75 . 42227 

204 . 44106 

207 . 41828 

221  . 41829 

222  . 41829 

223  . 44173 

291 . 41829 

383 . 43481 

385 . 41829 

15  CFR 

30 .  38832,  40064 

Proposed  Rules: 

10 . 43744 

910 . 42709 

16  CFR 

1  . 40635 

2  . 40635 

3  . 40635 

4  . 40635 

13 . 38451,  38833,  41777, 

43263, 43465, 43466, 43718, 
44151,44152,  44154 

454 . 43489 

1009 . 40638 

1209 . 39938,  39983 

1404 . 39993 

1500 . 42671 

Proposed  Rules: 

Ch.  II . 38854 

1 . 42712 

13 . 39191,  40333,  41209- 

41210,  43483,43486 

423 . 38570,  40523 

433 . 41222 

1019 . 40524 

1201 . 30857 

1632 . 44175 

1700 . 39195 

17  CFR 

200  . 41176 

201  . 41176 

211 . 40640,  41177 

230  . 38810 

231  . 43466 

240 . 38810 
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249  . . . 39386,  43264 

250  . 38810 

259  . 41176 

260  .  38810 

270 .  40064,  43264 

274  . 43264 

275  . 42126 

Proposed  Rules: 

Ch.  1 . 44177 

1 . 41830 

231 . 38792 

239  . 39196 

240  .  41832 

241  . 38792 

251  . 38792 

270 . 39197,  43264 

275 . 40072 

18CFR 

154 . 38834 

287 . 38837 

290 .  40064 

294 . 40495 

Proposed  Rules: 

Ch.  1 . 38857,  42229 

Ch.  IV . 42701 

35 . 40525 

157 . 40072 

282 . 40898 

292 .  38863,  38872,  44177 

707 . 43749 

19  CFR 

4 . 42176 

101 . 43467 

153 .  44154 

159 . 38839,  40884,  44154 

Proposed  Rules: 

141  . 38571,  40075,  41222 

142  . 40075 

20  CFR 

404 . 38452,  42961,  43719 

416 . 38456,  43265 

725 . 38840 

Proposed  Rules: 

404 . 38879,  40526-40532, 

41222 

416 . 38879,  40531,  40532 

21  CFR 

145 . 40276 

175  . 40885 

176  . 42678 

177  . 40885 

178  . 42678 

193 . 38841,  40281,  40282 

510 . 44155 

520 . 41726,  43267 

522 . 39387,  40283,  42679 

43267 

524 . 43267 

556 . 39388,  42680 

558 . 39387,  40283,  40886- 

40888,  42679 

561 . 38841,  40282 

573 . 40283 

601 . 40284 

610 . 40284 

650 . 40284 

1308 . 40888 

1316 . ; . 42178 

Proposed  Rules: 

145 . 40336 


172 . 40343 


178 . 

. 43287 

182 . 

. 40343 

184 . 

.43287,  44177 

201 . 

. 44178 

203 . 

. 40016 

207 . 

. 44178 

310 . 

. 42714 

314 . 

. 44178 

336 . 

. 41064 

433 . 

. 39469 

444 . 

.44178,  44180 

514 . 

. 42714 

620 . 

. 41484 

1000 . 

. 41486 

1312 . 

. 40899 

22  CFR 

42 . 

. 38842 

51 . 

. 41777 

202 . 

. 41425 

Proposed  Rules: 

7 . 

..  39473,  41487 

50 . 

..39473,  41487 

51 . 

..39473,  41487 

515 . 

. 40641 

23  CFR 

660 . 

. 40065 

667 . 

. 40065 

Proposed  Rules: 

750 . 

. 43236 

751 . 

. 43236 

1217 . 

. 42233 

1252 . 

. 41244 

24  CFR 

51 . 

. 40860 

203 . 

. 40888 

207 . 

. 40888 

220 . 

. 40888 

221 . 

. 40889 

279 . 

. 40868 

510 . 

. 38842 

570 . 

...41089,  42179 

803 . 

. 43902 

882 . 

. 43902 

888 . 

...41092,  43902 

2205 . 

. 39198 

Proposed  Rules: 

Subtitle  A . 

. 38572 

Subtitle  B . 

. 38572 

9 . 

. 40653 

42 . 

. 43005 

55 . 

. 43288 

58 . 

. 38572 

203 . 

...43288,  44182 

220 . 

. 43288 

221 . 

. 43288 

222 . 

. 43288 

226 . 

. 43288 

235 . 

. . 43288 

390 . 

. 43289 

510 . 

. 43289 

570 . 

..40075,  43004 

841 . 

. 43290 

2205 . 

. 43290 

25  CFR 

221 . 42680 

700 .  43719 

Proposed  Rules: 

Ch.  1 . 42701 


52  . 40345 

53  . 40349 

26  CFR 

1  . 38458,  40496,  42680, 

42681,43269 

7 . 43269 

44 .  40497 

Proposed  Rules: 

1..  . 39200,  39201,  39476, 

39477, 42717, 43292 

31 . 38572,  39477 

53 . 43290 

301 . 42719 

27  CFR 

201 . 39389 

Proposed  Rules: 

5 . 41833 

9 . 41487 

170 . 41833 

201 . 38573,  41833 

240 . 40351,  41833 

28  CFR 

0 . 40498,  43468 

2  . 38459 

55 . 43719 

Proposed  Rules: 

Chapter  1 . 43751 

29  CFR 

850 . 3^459 

1420 . 42683 

1613 . 40498 

1627 . 38459 

1910 . 41427 

1952.. . . 41428 

2610 . 42180 

2618 . 42180 

2700 . 41178 

Proposed  Rules: 

Ch.  XII . 40354 

524  . 38910 

525  . 38910 

1440 . 43292 

1601 . 42721 

2604 .  43404 

30  CFR 

57 . 44156 

Proposed  Rules: 

Ch.  II . 42701 

Ch.  IV . 42701 

Ch.  VII . 42701 

250 . 40355 

31  CFR 

1 . 42189 

515 . 38843 

32  CFR 

633 . 44156 

715 . 42190 

733  . 42190 

734  . 42190 

1289 . 38461 

1810 . 39390 

Proposed  Rules: 

701 . 38910 

989 . 44118 

1807 . 42568 


33  CFR 


165 . 38470,  41178 

174 . 42194 

207  . 42968 

208  . 44157 

222 . 43468 

Proposed  Rules: 

110  . 41245 

222 . 41246 

36  CFR 

7 . 44157 

1228 . 39332 

Proposed  Rules: 

Ch.  1 . 42701 

Ch.  XII . . . 42701 

222 . 40355 

805 . 40653 

38  CFR 

Proposed  Rules: 

17 .  42234 

39  CFR 

10 .  40066 

111  . 39471,  39852,  41777, 

43719 

233 . 39161 

242  . 39855 

243  . 39855 

247  . 39855 

248  .  39855 

257  . 39855 

258  .  39855 

Proposed  Rules: 

10 . 40899 

310 . 40076,  40899 

320 . 40076,  40899 

40  CFR 

1 . 41778,  41779-41781 

35 . 39328 

52 .  38471,  38473,  38843, 

41178,41429, 42195 

62 . 41180 

65 . 38476,  38477 

80  . 39390 

81  . 41782,  42685 

143 . 42195 

172 . 41783 

180 . 38843-38845,  41181 

434 .  39391 

600 . 43720 

Proposed  Rules: 

Ch.  1 . 40900,  43755 

35 . 38575 

51  . 40359,  42722 

52  . 38578,  38587,  38912, 


39234, 39480-39485, 40078, 
40360, 40361, 40655, 40901, 
41253-41264, 41488, 41836, 
42242, 42246, 42722, 42726, 
43298, 43302, 43306, 43490, 


43495, 43756 

60 . „.43152 

65.... . 38603 

81 . 38585,  38587,  39486, 

40078, 40901 , 41 489, 42726 

86  . 40784 

87  . 41837 

120 . 39486 

122  .  40905 

123  . 40905 


IV 


Federal  Register  /  Vol.  44,  No.  146  /  Friday,  July  27,  1979  /  Reader  Aids 


124 . 40905 

141 . 42246 

146 . 40532,  40905 

163 . 43321 

172 . 43321 

425 . 38746 

761 . 42727 

770  . 44054 

771  . 44054 

772  . 44054 

1500 . 39233,  39236 

1510 . 39233,  39236 

41  CFR 

Ch.  1 . 38478 

Ch.  18 . 41181-41186 

1 . 41431 

7-7 . 39162 

7-13 . 39162 

12-60 . 43721 

29-70 . 42920 

101-19 . 39392 

101-27 . 39392 

101-48 . 42202 

Proposed  Rules: 

Ch.  14H . 42701 

Ch.  14R . 42701 

14R-9 . 39201 

101-11 . 41490 

42  CFR 

51a . 41433 

51b . 40500 

51  e . 42685 

59 . 43226 

110 . 42060,  42074,  42082 

405 . 40506,  41636 

420 . 41636 

431 . 41636 

435  . 41434 

436  . 41434 

455 . 41636 

Proposed  Rules: 

71 . 43005 

110 . 41838,  42083 

405 . 41841 

43  CFR 

4 . 41790 

211 . 42584 

2450 . 41792 

2740 . 41792,  43470 

2910 . 43470 

3400 . 42584 

3410 . 42584 

3420 . 42584 

3422 . 42584 

3430 . 42584 

3440 . 42584 

3450 . 42584 

3460 . 42584 

3470 . 42584 

3500  . 42584 

3501  . 42584 

3502  . 42584 

3503  . 42584 

3504  . 42584 

3507 . 42584 

3511 . 42584 

3520  . 42584 

3521  . 42584 

3524  . 42584 

3525  . 42584 

3526  . 42584 


3550 . 42584 

3564  . 42584 

3565  . 42584 

3566  . 42584 

3568 . 42584 

9180 . 41792 

Public  Land  Orders: 

5150  (Revoked  in  part 
by  PLO  5669) . 41795 

5667  . 43727 

5668  . 42689 

5669  . 41795 

5670  . 43474 

5671  . 44158 

5672  . 43726 

Proposed  Rules: 

Subtitle  A . 42701 

Ch.  1 . 42701 

Ch.  II . 42701 

44  CFR 

64  . 40293,  42689 

65  . 40290 

67 . 39165-39175,  39394- 


39403, 40086-40098, 40294- 
40310, 40506-40515, 41439- 
41459,41796-41805 
Proposed  Rules: 

67 . 39230,  39231,  39508, 

41849-41853, 42260-42272, 
43007, 44183 


45  CFR 

114 . 

....  43438 

164 . 

....40612 

228 . 

....41646 

233 . 

....41459 

1069.4 . 

....38479 

116a . 

....39404 

Proposed  Rules: 

Ch.  XII . . 

....38607 

3..._ . 

....  42727 

71 . 

....  38605 

190 . . 

....44096 

233 . 

....  38606 

1110 . 

....39509 

2101 . 

....42728 

2102 . 

....42728 

2103 . 

....42728 

46  CFR 

25 . 

....  38778 

33 . 

....  38778 

35 . 

....  38778 

75 . 

....  38778 

78 . 

....  38778 

94 . 

....  38778 

97 . 

....  38778 

108 . 

....38778 

109 . 

....  38778 

161 . 

....38778 

164 . 

....38778 

167 . 

....  38778 

180 . 

....  38778 

185 . 

....38778 

192 . 

....  38778 

196 . 

....  38778 

502 . * . 

....40516 

503 . 

....40516 

505 . 

....39176 

Proposed  Rules: 

Ch.  IV . 

....43322 

160 . 

,...43016 

163 . 

...43016 

187 . 42273 

283 . 41854 

522 . 41490 

536 . 38913,  39232 

538 . 39232 

552 . 39232 

47  CFR 

0 . 39179 

1  . 38481,  39179 

2  . 39179,  40310 

18:. . 39179 

67  . 43274 

68  . 38847 

73 . 38481,  38845,  38848, 

391 79, 40311, 40890, 42691- 
42694, 43279, 44158-44161 

81 . 38848,  39179 

83 . 38848,  39179 

87 . 39179 

'90 . 40310,  40517,  43727 

94 . 39179 

Proposed  Rules: 

1 . 38913 

42 . 44184 

63  . 44184 

64  . 39513,  44184 

67  . 42731 

68  . 41265,  41861 

73 . 38917,  39550,  40532, 

42731-42735, 43495, 44192- 
44195 

76 . 38918,  44196 

90 . 39555,  43322 

48  CFR 

Proposed  Rules: 

3  . 38608 

30  . 38608 

31  . 38608 

50 . 38608 

49  CFR 

1 . 40641,  43729,  43730 

25 . 40641 

179 . 42203 

192 . 42968 

195 . 41197 

265 . 42974 

396 . 38523 

399 . 43730 

831 . 39181 

845 . 39181 

1033 . 38844,  38850,  39405- 

39407, 40067, 40068, 40890, 
40891 , 42696-42700, 42974 

1056 . 40068 

1082 . 38527 

1100 . 41203 

1103 . 42558 

1125 . 38851 

1245  . 40518 

1246  . 40518 

Proposed  Rules: 

Ch.  X . 38609,  39555,  41894, 

42561 

171  . 43864 

172  . 43858,  43861,  43864 

173  . 43861 

176 . 43864 

222 . 38608 

229  . 38609 

230  . 38609 

635 . 41272 


1011 . 39558 

1047 . 42737 

1056 . 38918,  43325 

1100 . 39558 

1127 . 39560 


17 . 42910,  42911,  43700 

20 . 41461,  43420 

25  . 42975 

26  . 38852,  40518,  44162 

27  . 42975 

28  . 42975 

29  . 42975 

32  . 39408,  40891,  40892, 

42975, 43474, 43475, 44162 

33  . 42204,  42975 

215  . 42204 

216  . 42204 

285 . 39182 

651 . 42977 

661  . 42981,  43737 

662  . ; . 41806 

653 . 38529 

674 . 40519,  41467 

Proposed  Rules: 

Ch.  1 . 42701 

Ch.  IV . 42701 

13 . 41894 

17 . 38611,  41894,  43442, 

43705,  43709, 44418 

32  . 43498 

20 . 40534 

33  . 41274 

410 . 41899 

611 . 39564,  40099,  42738 

672 . 40099,  42738 

801  . 40598 

802  . 40598 

803  . 40598 

810  . 40598,  40842 

811  . 40598 

812  . 40598 

813  . 40598 
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AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 

The  following  agencies  have  agreed  to  publish  all 
documents  on  two  assigned  days  of  the  week 
(Monday/Thursday  or  Tuesday/Friday). 

This  is  a  voluntary  program.  (See  OFR  NOTICE 

FR  32914.  August  6.  1976.) 

Miinday 

Tuesday 

Wed-'^rlsy  Tbuffrday 

Friday 

DOT/SECRETARY* 

USDA/ASCS 

DOT/SECRETARY* 

USDA/ASCS 

DOT/COAST  GUARD 

USDA/ APHIS 

DOT/COAST  GUARD 

USDA/APHIS 

DOT/FAA 

USDA/FNS 

DOT/FAA 

USDA/FNS 

DOT/FHWA 

USDA/FSQS 

DOT/FHWA 

USDA/FSQS 

DOT/FRA 

USDA/REA 

DOT/FRA 

USDA/REA 

DOT/NHTSA 

MSPB/OPM 

DOT/NHTSA 

MSPB/OPM 

DOT/RSPA 

LABOR 

DOT/RSPA 

LABOR 

DOT/SLS 

HEW/FDA 

DOT/SLS 

HEW/FDA 

DOT/UMTA 

DOT/UMTA 

CSA 

CSA 

Documents  normally  scheduled  for  publication  on  Comments  on  this  program  are  still  invited.  *NOTE;  As  of  July  2,  1979,  all  agencies  in 

a  day  that  will  be  a  Federal  holiday  will  be  Comments  should  be  submitted  to  the  the  Department  of  Transportation,  will  publish 

published  the  next  work  day  following  the  Day-of-the-Week  Program  Coordinator.  Office  of  on  the  Monday /Thursday  schedule, 

holiday  the  Federal  Register,  National  Archives  and 

Records  Service.  General  Services  Administration, 

Washington,  D  C.  20408 


REMINDERS 

The  Items  in  this  list  were  editorially  compiled  as  an  aid  to  Federal 
Register  users.  Inclusion  or  exclusion  from  this  list  has  no  legal 
significance.  Since  this  list  is  intended  as  a  reminder,  it  does  not 
include  effective  dates  that  occur  within  1 4  days  of  publication. 

Rules  Going  Into  Effect  Today 

INTERIOR  DEPARTMENT 

Fish  and  Wildlife  Service — 

37125  6-25-79  /  Final  endangered  status  for  25  foreign  species  of 

mammals  and  birds 

37130  6-25-79  /  Reclassification  of  American  Alligator  in  La. 

Rules  Going  Into  Effect  July  29, 1979 

DEFENSE  DEPARTMENT 

Corps  of  Engineers,  Department  of  the  Army — 

38292  6-29-79  /  Environmental  quality;  policy  and  procedures  for 

implementing  NEPA 

PERSONNEL  MANAGEMENT  OFFICE 
37888  6-29-79  /  Retirement;  Federal  Employees  Croup  Life 

Insurance:  Federal  Employees  Health  Benefits  Program: 
Retired  Federal  Employees  Health  Benefits  Program; 
Reconsideration  procedures 

List  of  Public  Laws 

Last  Listing  July  26, 1979 

This  is  a  continuing  list  of  public  bills  from  the  current  session  of 
Congress  which  have  become  Federal  laws,  The  text  of  laws  is  not 
published  in  the  Federal  Register  but  may  be  ordered  in  individual 
pamphlet  form  (referred  to  as  "slip  laws”)  from  the  Superintendent 
of  Documents.  U.S.  Government  Printing  Office,  Washington,  D.C. 
20402  (telephone  202-275-3030). 

H.R.  4289  /  Pub.  L.  96-38  “Supplemental  Appropriations  Act,  1979” 
(July  25. 1979;  93  Stat.  97).  Price  $2.00. 


Just  Released 


CODE  OF  FEDERAL  REGULATIONS 


(Revised  as  of  January  1, 1979) 


Quantity  Volume  Price 


Title  4— Accounts  $5.50 

Title  7— Agriculture  6.75 

(Parts  0  to  52) 

Title  7— Agriculture  3.75 

(Parts  945  to  980) 

Title  10— Energy  6.50 

(Parts  0  to  199) 

Title  13— Business  Credit  and  Assistance  5.00 

Title  16— Commercial  Practices  5.00 

(Parts  0  to  149) 


Total  Order 


Amount 
$ _ 


$ 


{A  Cumulative  checklist  ofCFR  issuances  for  1978  appears  in  the  first  issue 
of  the  Federal  Register  each  month  under  Title  1.  In  addition,  a  checklist 
of  current  CFR  volumes,  comprising  a  complete  CFR  set,  appears  each 
month  in  the  LSA  (List  of  CFR  Sections  Affected)^ 


PLEASE  DO  NOT  DETACH 


MAIL  ORDER  FORM  To: 

Superintendent  of  Documents,  Government  Printing  Office,  Washington,  D.C.  20402 


Enclosed  fiisd  $ . ( check  or  money  order)  or  charge  to  my  Deposit  Account  No. 

Please  send  me . copies  of: 


PLEASE  FILL  IN  MAILING  LABEL 
BELOW 


Name  _ 

Stteet  address 


City  and  State 


ZIP  Code 


FOR  USEOFSUPT.DOCS. 

- _ Enclosed _ - _ _ _ 

To  be  nulled 

- later - 

- Subscription _ ... 

Refund _ _ _ _ 

Postage - 

Foreign  Handling _ 


FOR  PROMPT  SHIPMENT,  PLEASE  PRINT  OR  TYPE  ADDRESS  ON  LABEL  BELOW,  INCLUDING  YOUR  ZIP  CODE 


SUPERINTENDENT  OF  DOCUMENTS 
U.S.  GOVERNMENT  PRINTING  OFFICE 
WASHINGTON,  D.C  20402 

OFFICIAL  BUSINESS 


POSTAGE  AND  FEES  PAID 
U.S.  GOVERNMENT  PRINTING  OFFICE 

375 

SPECIAL  FOURTH-CLASS  RATE 
BOOK 


Name  _ 

Street  addreis 


Gty  and  State 


...  ZIP  Code.. 
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